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LAW OF REVENUE OF THE FEDERATION 
 

DECREES THAT AMEND VARIOUS TAX PROVISIONS 
 

On December 27, 2006 the Official Daily of the Federation published the 
following: 

 
a) Law of Revenue of the Federation for tax year 2007; 
b) the Decree that reforms, adds and repeals various provisions of the Federal 

Fiscal Code; of the Income and Asset Taxes and the Special Tax on Production 
and Services Laws; of the Federal Law of the Tax on New Automobiles and the 
Law of the Federal Contentious Administrative Procedure; 

c) the Decree that reforms adds and repeals various provisions of the Federal Law 
of Fees for Government Services; and 

d) the Decree that reforms the Law of the Special Tax on Production and Services. 
 
  These new provisions will be effective as of January 1st, 2007. 
  
  The amendments that are most significant for the business sector are those 
that eliminate the deduction of debts in the calculation of the taxable basis of the asset 
tax, which will now be determined at the 1.25% rate instead of the 1.8% rate in effect 
until 2006, although the new rate does not adequately compensate the impact of the 
change in the taxable basis; the new regulations on thin capitalization and real estate 
investment trusts (REITs); the elimination of the special tax on production and services in 
respect of soft drinks and the scheme that grants tax amnesty for tax years before 2006. 
 
  The recently enacted reforms are, once again, tax revenue oriented and 
grant more powers to the tax authorities. 
 
  As subsequently discussed in these Tópicos Fiscales, many provisions need 
clarification for proper application. We expect that the tax authorities will clarify them 
through miscellaneous regulations.   
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The administrative or judicial authorities may not agree with the comments 
made in these Tópicos Fiscales, which should not be considered as professional advice, 
since it would be necessary to analyze the particular circumstances of each case. 

 
The following pages contain our comments on a selection of the most 

important aspects of the amended laws, as listed in the following 
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LAW OF REVENUE OF THE FEDERATION 
 

Penalty Charges 
 

  The monthly rate of 0.75% on the outstanding balance continues to apply in 
the case of the extensions for the payment of tax contributions; consequently, the 
maximum rate for calculating penalty charges in the case of late payment is 1.125% 
monthly. 
 

Tax Incentives 
 
Audited taxpayers 

 
  The amended provisions incorporate an income tax incentive for taxpayers 
that submit a registered public accountant’s special report for tax purposes on their 
financial statements that is equivalent to a percentage of the taxable income of legal 
persons or individuals engaged in business activities, for tax year 2007. This tax incentive 
is determined as follows: 
 

a) 0.5% of the taxable income, as applicable, if the public accountant’s report on 
the financial statements for tax year 2007 shows that the taxpayer filed on time 
all estimated income tax payment returns due and determined the aggregate 
amount of estimated payments in accordance with the applicable tax 
provisions. 

 
b) 0.25% of the taxable income, as applicable, if the public accountant’s report 

on the taxpayer’s financial statements for tax year 2007 shows that the 
taxpayer filed on time the required estimated income tax payment returns and 
the amount of each payment that should have been made does not exceed by 
5% the amount of each payment actually made.   

 
This incentive applies only to the income tax liability of tax year 2007 and 

should be claimed through an amended return filed after the public accountant’s tax 
report has been submitted. In order to determine whether the taxpayer may claim this 
incentive, amended returns filed during the tax year will not be considered. If there is a 
credit balance as a result of this incentive, such credit balance can only be offset against 
the taxpayer’s income tax liability and does not generate the right to a tax refund. 

 
It is provided that the income tax liability of tax year 2007, less the amount 

of the offset incentive, will be creditable against the asset tax of the same tax year and 
the amount of the income tax actually paid will be applied to determine the difference 
that will give the taxpayer the right to recover the asset tax paid in prior years. 
 
  In some cases, the above procedure will cancel the benefit of the incentive 
by establishing that the income tax liability, net of the tax incentive, is the amount that 
should be considered for purposes of recovering the asset tax paid in prior years. 
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Research and development of technology 
 

 The maximum amount of the income tax incentive on expenditures and 
investments made by taxpayers in projects for research and development of technology, 
increases from Ps. 4,000 million to Ps. 4,500 million. 
 
  Nevertheless, the elimination of the right to restate for inflation the non-
utilized portion of the incentive available to taxpayers during ten tax periods is 
unwelcome. 
 
Diesel for ultimate consumption  
 
  Regarding the incentive consisting of a credit against income and asset 
taxes of the special tax on production and services on the acquisition of diesel for 
ultimate consumption, the amended provisions extend the application thereof to 
taxpayers engaged in business activities, whereas until tax year 2006 this incentive was 
applicable only to taxpayers of the primary sector (agriculture, livestock, fishing and 
forestry industries). 
 
  Further, the amended provisions also extend this incentive when diesel is 
used as fuel for all types of machinery. Until 2006, this incentive applied only when diesel 
was used as fuel for certain types of machinery and vehicles specifically listed in the 
related provision. 
 
  It is unwelcome that starting in tax year 2007 the applicable provisions limit 
the credit against the taxpayer’s income or asset tax liability of the special tax on 
production and services paid on the acquisition of diesel for ultimate consumption 
whereas in prior years this tax was also creditable against value added tax. 
 

Tax Amnesty 
 
  The transitional provisions of the Law of Revenue of the Federation establish 
a new and significant scheme for the forgiveness of federal tax and other tax liabilities 
empowering the Tax Administration Service (SAT) to enter into agreements with the 
taxpayers for full or partial forgiveness of federal tax and other tax liabilities, 
countervailing duties (“cuotas compensatorias”), restatement for inflation, penalty charges 
and fines, as indicated below. 
 
  In the case of liabilities arising from taxes and other fiscal contributions and 
countervailing duties incurred before January 1st, 2003, the amount forgiven will be 
equivalent to 80% of the tax or fiscal contribution, countervailing duties and fines for non-
compliance with federal tax obligations other than payment obligations (formal fines) 
restated for inflation and 100% of penalty charges, and fines and execution expenses 
derived from such tax and fiscal liabilities. The portion of the tax liability that is not 
forgiven must be settled in a single payment in order to qualify for purposes of the 
forgiveness. 
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  In the event that the abovementioned taxpayers were examined by the tax 
authorities during tax years 2004, 2005 and 2006 and, as a consequence thereof, it was 
determined that they complied with the tax and fiscal obligations or that such taxpayers 
paid any tax deficiencies determined by the authorities and are up to date in complying 
with their tax obligations, forgiveness will be equivalent to 100% of the tax liability 
referred in this case, instead of the previously indicated 80%. This forgiveness includes 
tax liabilities arising from taxes withheld and charged. 
 
  In the case of penalty charges and fines derived from a tax liability incurred 
in respect of countervailing duties and federal taxes and other fiscal contributions other 
than those that should have been withheld, charged or collected during the period from 
January 1st, 2003 to December 31, 2005 there will be 100% forgiveness of penalty 
charges and fines. The portion of the tax liability that is not forgiven must be paid in a 
single payment. 
 
  The difference in this case is that forgiveness does not apply to the amount 
of the federal tax or fiscal contribution, but only to penalty charges and fines. It does not 
apply to federal taxes or fiscal contributions that should have been withheld, charged or 
collected. 
 
  It is worth mentioning that forgiveness will apply in respect of a tax liability 
determined by the authorities as well as a tax liability that is self-determined, voluntarily 
or through correction, and will apply even though the tax liability has been contested, in 
which case there should be a definitive decision on the date the application is filed. 
 
  In order to qualify for this benefit, it is necessary to file an application with 
the corresponding Local Administration of Assistance to the Taxpayer, and the taxpayer 
should have an Advanced Electronic Signature. In this case, the Advanced Electronic 
Signature must be that of the interested party and in the case of legal persons it should 
be that of the sole administrator or, if applicable, that of the Board of Directors in full, 
unless the legal person’s bylaws empower the chairperson with the same authority as 
that of the Board, in which case the chairperson’s Advanced Electronic Signature will 
suffice. 
 
  The tax amnesty scheme will also apply to the outstanding balance of taxes 
currently being paid in installments. 
 
  It is worth pointing out that the forgiveness application will not constitute a 
legal action and any resolutions issued by the authorities in this respect cannot be 
challenged. 
 
  Additionally, it is established that fines imposed in tax year 2007 for non-
compliance with federal tax and fiscal obligations can be reduced up to 50% provided 
that these fines are paid within thirty days after the taxpayer is notified thereof. 
 
  In the case of taxes and other fiscal contributions whose administration is in 
the hands of the States of the Federation, in accordance with the agreements of 
administrative cooperation entered into with the Federal Government through the Ministry 
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of Finance, taxpayers must file their applications for the tax and fiscal contribution 
amnesty with the tax authorities of the related State of the Federation, which must issue 
the proper resolution as provided by the law and, when applicable, by the general 
regulations that the SAT may issue. 
 
  It is worth mentioning that, beginning January 1st, 2008, the SAT will 
furnish to the various authorized credit information companies, information on taxpayers 
that owe federal taxes and other fiscal contributions that have not been paid or 
guaranteed within the period of time and conditions set forth in the tax laws, as well as 
with respect to liabilities for federal tax or other fiscal contributions that have not been 
paid or guaranteed as of that date. 
 

Withholding Tax on Interest Paid by Banks and Brokerage Companies 
 

  The withholding rate of 0.5% will continue to apply in respect of interest 
paid by financial system institutions. 
 

FEDERAL FISCAL CODE 
 

Federal Registry of Taxpayers (RFC) 
 

  Those individuals and legal entities that file periodic returns or issue tax 
vouchers, including partners and shareholders of these legal entities, are required to 
process, jointly with their registration in the RFC, the Certificate of Advanced Electronic 
Signature. 
 
  The foregoing does not apply to members of non-profit legal entities or 
persons that acquired their shares through authorized and high-volume stock markets 
and that the shares they hold are considered to be placed among the investing public at 
large, provided that in this last case the partner or shareholder does not request 
registration in the legal person’s partner or stockholder record. 
 
  Even though this measure will facilitate compliance with tax obligations 
through electronic means, the operation of the SAT’s electronic platform has suffered 
practical problems and, given the significant number of requisites for securing this 
certificate, it is possible that delivery of this certificate and of the respective tax 
identification card will be delayed.  
 

Taxpayers’ Requests  
 

  The tax reform that takes effect as of January 1st, 2007 significantly 
changes the legal regime applicable to taxpayers’ requests for opinions from the tax 
authorities with respect to real and concrete situations. 
 
  Now, the tax authorities will be required to apply the criteria set forth in the 
resolutions that they issue in reply to requests made by taxpayers for opinions with 
respect to real and concrete situations, provided that such resolutions contain the 
necessary background and circumstances so that the authorities may express their 
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criteria, that the background and circumstances do not change after the requests are 
filed and that the requests are made before the tax authorities exercise their powers of 
review in respect of the real and concrete situations raised in the related request. 
 

It is indicated that the authorities will not be bound to the terms of the 
response given to the requests submitted, when they do not correspond to the actual 
facts or data set forth in the request or when the applicable law is modified. 
 
  We consider that the new regime applicable to requests made by the 
taxpayers will cause important legal uncertainty, since it will allow the authority to remain 
uncommitted with its response arguing lack of correspondence with, or omission in 
respect of the facts or data provided, or any change in the applicable legislation; however, 
it is not clear whether the authority must file a revocation or annulment appeal or simply 
disregard the benefit of a resolution favorable to a private party. 
 
  If, after having issued a favorable resolution, the authority considers that 
there is no correspondence with the facts or data provided, or the applicable law is 
amended, despite that such amendment is of no consequence, instead of filing a 
revocation or annulment appeal, by operation of law the authority would not be bound to 
the terms of the response.  
  
  In the past, a favorable resolution granted rights to the taxpayers, provided 
that a competent authority issued such resolution and that the request referred to actual 
and concrete situations. 
 
  In turn, it is established that the response to the request will not be 
mandatory for private parties; however, it is indicated that a definitive resolution in which 
the criteria set forth in the response are applied may be challenged through the means of 
defense set forth in the applicable provisions.  
 
  From our point of view, since the reform establishes that the response to a 
request is not mandatory, the question arises as to the validity of a means of defense 
through which a resolution unfavorable to the request may be challenged. Consequently, 
this situation might imply a violation of the constitutional guarantees of right of petition 
and legal security.  
 
  It is also worth pointing out that no transitional provision was enacted to 
clarify whether these amendments will apply to requests submitted before the law went 
into effect. From our standpoint, there are legal arguments based on non-retroactivity to 
sustain that this reform applies only to requests on actual and concrete situations 
submitted as of January 1st, 2007. 
 
  It is interesting to note that this reform deleted the provisions that in the 
past released the tax authorities from the obligation of replying to requests related to the 
interpretation or application of the Mexican Constitution or to administrative or 
jurisdictional means of defense.  
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Revocation of Favorable Resolutions 
 
  The transitional provisions establish that, at the request of private parties, 
the SAT shall be empowered to revoke or cancel favorable responses to requests 
submitted by them, which were notified before the amendments to the Federal Fiscal 
Code took effect. It is further indicated that the revocation or cancellation of a response 
under these terms would not have retroactive effects. 
 

ASSET TAX LAW 
 

Tax Rate  
 
  As of January 1st, 2007 the rate has been reduced from 1.8% to 1.25%. 
 

Basis 
 
  Debts payable are no longer deductible to determine the taxable basis; 
consequently, the taxpayer’s assets alone will constitute such basis. 
 
  It is objectionable that while for purposes of the thin capitalization regime 
taxpayers whose activities require higher leverage are granted the possibility of obtaining 
authorization to extend the debt/capital ratio from 3/1 to a higher ratio, this situation is 
entirely disregarded for purposes of the asset tax where the deduction of all types of 
debts to determine the taxable basis is no longer allowed.  
 
  Further, this reform generates a duplication of the tax, since the parties to 
the same transaction will be required to pay this tax on the same assets. For example, in 
the case of a sale of inventories on credit where the purchaser and the supplier are 
subject to this tax on the inventory acquired and on the account receivable, respectively, 
taking into consideration that the first party cannot deduct the debt incurred on the 
acquisition of the inventory. 
 
  Despite the reduction of the rate to 1.25%, the provisions of this reform 
require that companies generate a significant additional return on invested capital that 
would result in an amount of income tax on the returns thereof equal to the asset tax, so 
that the latter may continue to be a recoverable minimum tax.  
 
  We consider that the abovementioned situation will generate a negative 
effect to companies. Indeed, when the latter do not generate such high returns as 
required by the reformed provisions, the asset tax will no longer constitute income tax 
paid in advance, but will become a definitive and independent tax, thus distorting the 
principle under which it was incorporated into the Mexican tax system, that is to say, as a 
minimum tax on the assets of companies, complementary to income tax. 
 
  Further, in our view, this reform generates an unfavorable environment for 
investment in Mexico, particularly for taxpayers that invested in long-term projects based 
on the previous tax framework that allowed the deduction of debts for determining the 
asset tax, since it causes a significant change in the expected return on current projects.  
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  In the case of real estate companies engaged in the leasing of real property, 
a problematic situation arises, in addition to the previously mentioned aspects, because 
such companies do not have an exemption period such as that available to other 
taxpayers that initiate transactions through newly created companies. 
 
  In our opinion, depriving taxpayers of the deduction of debts for 
determining the taxable basis is unconstitutional because this action violates the 
principle of proportionality in taxation by disregarding a significant indicator of the tax 
contributing capacity of the taxpayer. 
   

Optional Basis 
 
  A transitional provision establishes that, beginning in tax year 2007, 
taxpayers that choose the option to pay the current year’s tax by considering the tax that 
would have been payable in the fourth immediately preceding tax year cannot deduct the 
related debt.  

 
  In this respect, we also find fault with the legislature’s failure to clearly 

indicate that the tax that would have been payable by the taxpayer in the fourth 
immediately preceding tax year should be determined at the rate of 1.25%. We expect 
that the tax authorities will confirm this situation through general regulations in order to 
provide legal security to taxpayers.  
 

Tax Consolidation 
 
   For purposes of determining the basis of the consolidated asset tax, the 
amended provisions eliminate the deduction of debts owed by the controlling and 
controlled companies.  
 
   The application of this limitation on debts between companies within a 
consolidating group will cause significant distortions in the determination of the 
consolidated asset tax. 
 
   In these cases, the tax increases exponentially as a consequence of its 
repetitive application to the same assets.  
 
   Further, the fact that the reform did not eliminate the provision that 
establishes that the shares of nonresident controlled companies shall not be included in 
the value of assets is unsatisfactory because, in conformity with the provisions currently 
in effect, foreign resident companies do not qualify as controlled companies for purposes 
of the tax consolidation.  
 
   Controlled companies are required to keep at the disposal of the tax 
authorities information and documentation to support the value of assets and debts 
payable included in the calculation of the basis for determining the consolidated asset tax 
of tax years before 2007. 
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INCOME TAX LAW 
 

LEGAL PERSONS 
 

Migration of Companies 
 
   The tax reform establishes a new presumptive situation for considering that 
a Mexican resident legal person is liquidated by indicating that, in addition to giving up 
its resident status in accordance with the Federal Fiscal Code, such situation also occurs 
when under the provisions of a treaty for the avoidance of double taxation, currently in 
force, entered into by Mexico, a legal person changes its residence for tax purposes.  
 
   Therefore, if the treaties for the avoidance of double taxation entered into by 
Mexico contemplate a certain presumptive situation, in addition to those set forth in 
Mexican tax law, whereby a legal person changes residence for tax purposes, it shall also 
be considered that such company is liquidated.  
 
   Further, it is indicated that, for purposes of the abovementioned, it shall be 
deemed that all assets held by such legal person in Mexico and abroad have been 
disposed of and the value of the assets in question shall be the market value on the date 
of change of residence; however, when this market value is not available, the value of the 
assets shall be determined through an appraisal.  
 
   Until 2006 it could be interpreted that the tax liability would be determined 
in accordance with the provisions that regulate the liquidation of companies, which are 
those applicable to a capital reduction. Nevertheless, as indicated in the Preamble to the 
Reform, the related amendment is merely a clarification to make this requirement more 
precise; that is to say, the Preamble to the Reform seems to indicate that the tax 
authorities interpret that the effects of a disposition of assets should be calculated in 
respect of situations occurring even before the current Tax Reform Act.  
 
   The wording of this provision gives rise to various possible interpretations. 
On the one hand, that legal persons no longer considered residents of Mexico are 
required to determine not only the tax payable on the disposition of their assets but also 
that which corresponds to the company’s liquidation or, on the other, that only the tax 
payable on the disposition of assets held in Mexico and abroad will be triggered. We 
consider that the tax authorities should clarify this situation to prevent legal insecurity to 
taxpayers.  
 

Business Trusts 
 
   Beginning in 2007, the tax reform makes several changes to the business 
trust regime; nevertheless, trusts will continue to be treated as legal devices where the 
beneficiaries thereof are required to recognize the effects of the transactions carried out 
therein. As a consequence, a trust agreement shall continue to be treated as a pass-
through vehicle.  
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   Likewise, trustees will continue to be required to file for the account of all 
the beneficiaries of the trust the tax year’s estimated income tax payments as in prior 
years.  
 
Determination of the tax result 
 
   In the past, the trustee was required to determine in each tax year the 
taxable income or tax loss applicable to the beneficiaries in respect of the activities 
carried out through the trust. The beneficiaries would then add them to their other 
income or deductions for the tax year, as applicable.  
 
   The amended provisions now require that the trustee determine the tax 
result (instead of the taxable income) or the tax loss on the activities carried out each tax 
year through the trust. 
 
   The amended provisions limit the utilization of tax losses incurred as a 
consequence of the activities carried out through the trust, which may be carried forward 
and offset against taxable income generated in subsequent years through the trust itself, 
or so that the beneficiaries may individually deduct them in the tax year in which the trust 
is terminated, as applicable, up to the amount of the unrecoverable contributions to the 
trust. This means that as of 2007, business trusts will be subject to a schedular system 
for the utilization of the tax loss carryforward generated as a result of the activities 
carried out through them. This is an inadequate treatment of the trust.  
 
CUCA 
 
  The changes made to this regime, which are intended to limit the utilization 
of a loss carryforward by trusts, incorporate a new obligation for the trustee, which will be 
required to keep a contributed capital account (CUCA) in respect of each of the 
beneficiaries of the trust. This account must be kept in accordance with the general 
procedure set forth in the law in this respect; for this purpose, contributions in cash and 
in property made by each beneficiary to the trust will be recorded in this account. In the 
case of property, it is necessary to add to the contributing party’s CUCA the book value 
for tax purposes of such property as of that date.  
 
   Contributions made by the beneficiaries to a business trust will not be 
treated as a disposition for tax purposes; however, the beneficiaries will no longer be 
entitled to deduct for tax purposes the value of such property so long as it remains as 
part of the trust. 
 
   For these purposes, it is established that when there is an available tax loss 
carryforward upon termination of the trust, the amount of the available tax loss 
carryforward, restated for inflation, will be allocated to the beneficiaries proportionately 
to their participation in the trust who may utilize it in the tax year in which the trust is 
extinguished, up to the amount of the CUCA, restated for inflation, that is not recovered 
individually by each beneficiary.  
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   With the intended purpose of limiting the utilization of tax losses, this new 
regime also treats as a reimbursement of capital until recovery thereof, amounts in cash 
or property derived from the trust that the trustee delivers to the beneficiaries. In this 
case, the trustee must reduce the individual CUCA balance applicable to each beneficiary 
until this balance is extinguished.  
  
   The lawmakers failed to include clear provisions for determining the value of 
the CUCA applicable to parties that acquired the beneficiary’s rights and, consequently, 
did not make an original contribution to the trust.  
 
Deductions 
 
   The amended provisions indicate that the trustee shall consider as a 
deductible item, for purposes of determining the tax result, the contribution of property 
to the trust by the grantor, when the latter is also a beneficiary of the trust and does not 
receive any consideration in exchange. The grantor/beneficiary of the trust will no longer 
be entitled to deduct the contributed property. 
 
Nonresidents 
 
   The amended provisions reiterate that nonresident beneficiaries have a 
permanent establishment in Mexico with respect to the business activities that they carry 
out through these trusts.  
 
   It is indicated therein that the nonresident beneficiary is required to file an 
annual income tax return in respect of its portion of the tax year’s taxable income 
generated by the activities that constitute the permanent establishment. Up to 2006, the 
trustee was responsible for the tax obligations derived from the trust’s activities. This 
situation could give rise to various interpretations as to who would be actually 
responsible for filing this annual return. In 2007, the trustee continues to be responsible 
for compliance with these obligations, except that of filing the annual return for the 
permanent establishments constituted under these terms.  
 
Transition 
 
   In our view, it is inadequate that no transitional regime was established for 
trusts set up before the new regime takes effect, since there are no provisions that 
indicate the mechanics for determining the value of the CUCA or the value of property 
contributed by the grantors to the trust. 
 

Deductions 
 
Thin Capitalization 
 
   As commented in our Tópicos Fiscales 2004-5, starting in tax year 2005 the 
law included a procedure whereby taxpayers were not allowed to deduct interest payable 
on certain debts in excess of their capital.  
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   This procedure has been modified for 2007 in order to carry out certain 
adjustments and improvements to the thin capitalization regime set forth in the law.  
 
   As explained in the Preamble to the Tax Reform Act, this change intends to 
provide more equity, since it is not restricted to the domestic market but allows certain 
long-term investments that are not affected by the non-deductibility of interest.  
 
   It is specifically indicated that as of 2007, only interest on certain debts 
contracted with nonresident related parties that exceed three times net equity will be 
treated as non-deductible; as a consequence of this change, the deductibility of interest 
payable on debts contracted by the taxpayer with Mexican resident related parties or 
nonresident independent parties will no longer be limited.  
 
   With respect to the limit prescribed to consider that debts exceed the 
amount of the taxpayer’s capital, it is specifically indicated that the capital that taxpayers 
must consider for determining this limit is the net equity, which includes the net income 
or loss of the tax year in question.  
 
   It is established that in order to determine the amount of debts that exceed 
the limit in question it is necessary to consider all interest-bearing debt. Up to 2006, only 
borrowed capital was considered, regardless of whether or not it was interest-bearing.  
 
   To determine the amount of non-deductible interest payable on debts 
contracted with nonresident related parties, taxpayers must compare the average balance 
of all debts against three times net equity. 
 
   No changes were made to the procedure to determine the annual average 
balance of the taxpayer’s aggregate interest-bearing debts and the annual average 
balance of interest-bearing debts to nonresident related parties or the amount equivalent 
to three times the net equity. 
 
   Taxpayers may opt to consider as the tax year’s net equity to determine the 
amount of their excess debts the sum of the tax year’s beginning and ending balances of 
their CUCA, CUFIN and CUFINRE dividing this sum by two. Taxpayers that choose this 
option must continue to apply it for at least five years.  
 
   It is also provided that taxpayers that do not apply Generally Accepted 
Accounting Principles to determine their net equity must consider as net equity for 
purposes of the procedure in question, the net equity determined in accordance with the 
preceding paragraph. 
 
   Debts contracted by taxpayers integrating the financial system related to 
the performance of transactions that constitute their main corporate purpose as well as 
those contracted for the construction, operation or maintenance of productive 
infrastructure linked to strategic areas for the country are exempt from application of the 
limit on debts.  
 



- 15 - 

 

   Since Mexican law does not define what should be understood as strategic 
areas for the country, we assume that the tax authorities will issue general regulations to 
define this concept.  
 
   Further, the amended provisions establish that taxpayers who obtain a 
favorable resolution on matters of transfer pricing with related parties, where they prove 
that their business activity requires more leverage, will be allowed to extend the limit 
applicable to the comparison of net equity to aggregate debts.  
 
   Albeit these amendments correct various deficiencies of the thin 
capitalization regime in effect until 2006, the lawmakers failed to modify other aspects 
that have an inadequate scope, including the lack of transitional provisions for taxpayers 
that contracted interest-bearing debts with nonresident related parties before the new 
provisions went into effect who, under the provisions in effect until 2006 were entitled to 
deduct the related interest.  
 
   Indeed, it is inadequate for the law to provide that in cases where taxpayers 
determine an excess of debts generating non-deductible interest, they must also consider 
that such interest can be characterized as dividends, given that this situation has a 
double negative effect in the CUFIN of these taxpayers. To correct this situation, we 
consider that the excess of debts should be included in the CUCA. 
 
   The amended provisions failed to establish a procedure whereby taxpayers 
who, as of 2005, determined an amount of debts in excess of their capital (3:1) and who, 
based on the transitional provision established for 2005, were granted a five-year term to 
diminish it until the established limit is reached.  
 
   In view of the foregoing, the tax authorities should issue general regulations 
to clarify the situations described above in order to provide legal certainty to taxpayers 
that come within these presumptive situations.  
 
Expenses in restaurants 
 
   Beginning 2007, the non-deductible percentage of restaurant expenses is 
increased to 87.5%; consequently, only 12.5% of such expenses will be deductible, 
instead of 25% established for 2006. This limitation does not apply to per diem 
allowances for travel expenses 
 
Depreciation of automobiles 
 
   As of this year, the amount of the purchase price of automobiles utilized for 
purposes of the taxpayer’s business activity that may be deducted through annual 
depreciation cannot exceed Ps. 175,000. 
 
   A transitional provision establishes that the purchase price of automobiles 
acquired before January 1st, 2007 that may be deducted through annual depreciation is 
the amount of Ps. 300,000, which is the limit allowed until 2006. 
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Limitation of the Tax Loss Carryforward 
 
   The Tax Reform Act establishes a new limitation for the utilization of a tax 
loss carryforward when the partners or shareholders that control the majority of a 
company’s shares change. A company undergoing this situation may only utilize an 
available tax loss carryforward against taxable income arising from the exploitation of the 
same type of business activity that generated the loss.  
 
   It shall be understood that there is a change of the partners or shareholders 
that hold control of a company when more than 50% of the shareholders with full voting 
rights changes, whether directly or indirectly, as a consequence of one or more acts 
carried out within a three-year period. This requirement will not apply in cases where the 
change occurs as a result of inheritance, gift, or as a result of a corporate restructuring, 
merger or spin-off of companies not considered a disposition of assets under the Federal 
Fiscal Code. In the last three cases mentioned, it is established that this exemption will 
apply when the shareholders maintaining direct or indirect control still retain it. For this 
purpose, shares placed among the investing public at large are excluded from the 
calculation, which implies that the change of control of a publicly-traded company will not 
limit the utilization of that company’s available tax loss carryforward.  
 
   To determine whether there is a change of partners or shareholders, it is 
necessary to consider either the direct and indirect partners or shareholders; 
consequently, it is advisable to analyze every corporate movement in detail.  
 
   The limitation established in this provision does not apply when the sum of 
income reflected in the financial statements approved by the shareholders’ meetings of 
the last three tax years is higher than the amount, restated for inflation, of the tax loss 
carryforward available in the last tax year before that in which the change of partners or 
shareholders occurs.  
 
   It is regrettable that this statute does not contain a provision regulating the 
situation of companies in existence during a period of less than three years; also, the new 
provisions do not indicate which financial statements should be considered in the event 
the latter have not been approved by the shareholders’ meeting.  
 
   In the case of companies under a tax consolidation regime that have an 
available tax loss carryforward at the time they start consolidating, the amended 
provisions provide that they may utilize such loss carryforward to determine the 
consolidated tax result; however, the portion or the full amount of such tax loss 
carryforward offset in a tax year cannot exceed the taxable income generated by the 
company in question. 
 

Back-to-Back Loans 
 
   The law prescribes that in the event a presumptive situation of a back-to-
back loan materializes, interest generated on such loan is characterized as dividends; as 
a result, the related interest is non-deductible.  
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   The amended provisions establish that it shall be deemed that there is a 
back-to-back loan in transactions where a person provides cash, property or services to 
another person, which in turn provides cash, property or services to the first mentioned 
person or a related party thereof, even indirectly. Until 2006, these transactions were 
typified as back-to-back loans when carried out directly. The wording of the related 
provision lacks clarity with respect to the scope thereof, thus causing legal uncertainty. 
 
   Starting in 2007, as explained in the Preamble to the Reform, in order to 
preclude taxpayers from paying interest on financing deemed a back-to-back loan, new 
presumptive situations are added whereby a guaranteed loan will qualify as a back-to-
back loan. 
 
   Indeed, it will be presumed that there is a back-to-back loan when financing 
transactions are guaranteed through shares of stock or debt instruments of any kind, of 
the taxpayers or any related parties.  
 
   In addition to the foregoing, it will be deemed that there is a back-to-back 
loan when the granting thereof is contingent to entering into one or several contracts that 
establish an option right to the benefit of the creditor or a related party of the latter, 
where the exercise thereof depends on the borrower’s full or partial non-compliance with 
repayment of the loan or additions thereto. 
 
   It is regrettable that, even though the lawmakers intention was to preclude 
payment of a dividend as interest, the reform establish presumptive situations that go 
beyond the intended objective, to such an extent that regular guarantees utilized by 
taxpayers in the ordinary course of their business operations, without the intent of 
avoiding the payment of taxes, may cause a loan to be deemed back-to-back, which is a 
situation that in a like manner arises in transactions that do not constitute a financing 
activity. 
 

INDIVIDUALS 
 

Payments by Insurance Companies 
 
   Until 2006, individuals that, upon occurrence of the insured risk, received 
the proceeds from insurance policies contracted with insurance companies were exempt 
from income tax in the tax year the proceeds were received, provided that certain 
requirements were met.  
 
   Beginning in 2007, this exemption applies only to insurance contracted with 
insurance companies organized in accordance with Mexican laws whose operation has 
been authorized by the competent authorities. 
 
   The Preamble to the Tax Reform explains that this change has the sole 
purpose of clarifying the presumptive situations to which the exemption applies and that 
it does not constitute an amendment to the law. We do not concur with this criterion, 
since the law was amended to provide a new presumptive situation with respect to the 
imposition of this tax.  
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NONRESIDENTS 

 
Taxable Income 

 
Income from Mexican trusts 
 
   The new provisions establish that the trustee will be required to withhold tax 
on income from a Mexican source of wealth realized by nonresidents through Mexican 
trusts. The withholding tax rate is that set forth in the law in accordance with the type of 
income generated through the trust.  
 
   We consider this a welcome change because it releases the person that 
makes payments to a trust from the responsibility of withholding the tax from the 
beneficial owners, since from now on the trustee has this responsibility considering that it 
is in a position to fully identify the beneficiaries of the trust, even though this requirement 
will place an additional administrative burden on the fiduciary. 
 
Interest 
 
   In the past, in order to apply the tax rate of 4.9% or 10%, as applicable, to 
Mexican source interest income of nonresidents, it was necessary that the instruments 
evidencing the financing transaction be registered in the special section of the National 
Registry of Securities and Intermediaries. In correspondence with the recent amendment 
to the Law of the Securities Exchange, as of January 1st, 2007 these rates will apply 
provided that the notice required by the aforementioned law in respect of the instruments 
that set forth the financing transaction is submitted to the National Banking and 
Securities Commission. 
 
   A transitional provision establishes that the tax rate of 4.9% will apply to 
Mexican source interest income of nonresidents from instruments, securities or other 
documentation that were registered no later than December 24, 2006 in the special 
section of the National Registry of Securities and Intermediaries referred to in the Law of 
the Stock Exchange in force until June 28, 2006. 
 
4.9% tax rate  
   
   A provision that has an effective one-year duration indicates that during tax 
year 2007 interest paid to nonresident banks, including investment banks, registered 
with the SAT will be subject to a withholding tax rate of 4.9%, provided that they are the 
beneficial owners thereof and reside for tax purposes in a country with which Mexico has 
a treaty for the avoidance of double taxation, currently in force.  
 
   The establishment of this withholding tax rate in a provision that is in effect 
during one year is improper, since it should have been incorporated into the law to 
provide greater certainty to banks and debtors that comply with the aforementioned 
requirements with respect to the withholding tax rate that will apply on interest received 
from residents of Mexico.  
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SOFOMES 
 
   Another welcome reform is the incorporation of multiple purpose financial 
companies in the provisions of the law. These new provisions establish that interest 
income of nonresidents from securities placed among the investing public at large, 
including gains realized on the sale or disposition thereof, interest from certificates, 
acceptances, securities, loans or other financing granted to these companies is subject to 
the withholding tax rate of 4.9% or 10%, as applicable. Apparently due to an error, these 
entities were not included in this statute since July 18, 2006, which is the date of the tax 
reform related to this type of companies.  
 

TAX INCENTIVES 
 

Immediate Deduction 
 
   In 2006, a tax provision of one-year duration established that, instead of 
applying the immediate deduction percentages and the schedule set forth in the law, 
taxpayers may apply the percentages and schedule set forth in the Decree published on 
June 20, 2003. 
 
   This publication does not include a provision establishing the possibility of 
applying this option; consequently, it is necessary to analyze each particular case to 
determine whether it is possible to choose the treatment set forth in the Decree.  
 

Real Estate Investment Trusts - REITs 
 
   To promote the real estate market, beginning 2004 the law included an 
incentive consisting of an optional regime available to certain taxpayers on investments 
through trusts whose sole activity was the construction or acquisition of real property 
intended for sale, lease or the acquisition of the right to receive income from the leasing 
of this real property (a scheme known as REITs), which is subject to various 
requirements.  
 
   This incentive has undergone significant changes during the few years of its 
inclusion in tax legislation. This situation arises again in 2007; however, there is no 
transitional regime that regulates taxpayers and trusts established before these 
amendments. The lack of regulation may cause legal uncertainty to taxpayers that 
previously chose this optional regime.  
 
Requirements to apply this regime 
 
   Beginning January 1st, 2007, there are various changes in the requirements 
that must be met to qualify for this regime.  
 
   This incentive is extended to trusts engaged in granting financing for the 
acquisition or construction of real property intended for leasing or the acquisition of 
rights to receive income from the leasing of such property. 
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   In correspondence with this modification, as of the current year, the 
requirement to invest at least 70% of a trust’s net worth for the intended purpose thereof 
may be determined taking into consideration the loans granted by these trusts for the 
acquisition or construction of real property intended for lease or the acquisition of rights 
to obtain income from the lease of such property, thus establishing, as part of the 
requirements that should be met in respect of this type of trusts, an additional 
presumption related to the precise destination of the trust’s net worth.  
 
   In addition, to choose this regime, it is required that the fiduciary of the 
REIT be a banking institution.  
 
   The amended provisions clearly establish that at least four years should 
elapse from the date of termination of the construction or the acquisition of the property 
built or acquired for lease, before such property is sold or disposed of, but there is no 
indication that the real property should be effectively leased during a specified period, in 
contrast to the provisions in effect in tax year 2006, which established that the sale or 
disposition of the real property should be made one year after it was leased.  
 
   Further, this new regime incorporates a specific tax treatment in the case of 
real property sold or disposed of by a REIT before the four-year term has ended by 
establishing that this real property will not be entitled to the preferential tax regime 
afforded by this incentive.  
 
   The sale or disposition of some real property in trust does not necessarily 
imply that the REIT will not be entitled to fully apply this preferential regime. This regime 
will not apply to real property sold or disposed of. Consequently, it would be necessary to 
analyze each particular case to determine the tax effect that might be triggered as a 
result of this situation. In general, the benefits contemplated in respect of the property 
sold or disposed of would be forfeited, such as the asset tax exemption.  
 
   A requirement for the application of this regime that continues to be in 
effect, is that the REITs be organized by a group of at least ten investors, none of whom 
may individually hold more than 20% of all the certificates; however, there is the 
additional requirement that these investors should not be related parties.  
 
   The fiduciary is still required to make distributions to the certificate holders 
at least once a year; however, instead of making the distribution of the preceding tax 
year’s tax result within two months after the end of the tax year, as was required in 2006, 
beginning in 2007 this term is extended to March 15 of the immediately following tax 
year.  
 
   The amount that must be distributed by the REIT to certificate holders must 
be at least 90% of the tax result generated by the property under the REIT in the 
immediately preceding tax year. Previously, it was necessary to distribute at least an 
amount equivalent to the income tax on the annual tax result of the trust.  
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General regime  
 
   In addition to the various changes made to the requirements that must be 
met to apply the related provisions, the Tax Reform adds a new procedure for the 
calculation and payment of income tax on the transactions carried out by the REITs and 
for the sale or disposition that, in any event, may be carried out by the certificate holders.  
 
   In general, the benefit whereby the trustee is not required to make 
estimated income tax payments continues to be in effect, with an exemption from 
payment of the asset tax on property, loans or securities integrating the net worth of the 
trust issuer of the certificates, taking into consideration that, previously, this exemption 
was applicable when at least an amount equivalent to 20% of total contributions made to 
the trust was placed among the investing public at large.  
 
   No change was made to the exemption granted to pension and retirement 
funds registered with the tax authorities that acquire the certificates issued by a REIT 
with respect to income from property, rights, loans and securities integrating the net 
worth of the REIT, as well as on the gain realized on the sale or disposition thereof. 
 
   For this purpose, the trust must identify the investors that have such 
characteristics in order to apply the related exemption; however, this could be a 
complicated task for REITs whose shares are placed among the investing public at large.  
 
   There is no change in the income tax exemption granted to individuals and 
nonresidents on the gain on the sale of certificates issued by a REIT that are placed 
among the investing public at large when the applicable requirements are met.  
 
   The articles that established the scope of the participation certificates were 
eliminated; this situation will make it necessary to resort to the provisions set forth in 
federal civil law.  
 
   Non-exempt certificate holders are required to accumulate for purposes of 
this tax the amount of the tax result distributed by the fiduciary or financial intermediary; 
however, these certificate holders are entitled to credit the income tax withheld by the 
REIT on the distributed amount against their tax liability for the tax year in which 
distribution is made.  
 
   The abovementioned procedure applies when the participation certificate 
holders are residents in Mexico or nonresidents with a permanent establishment in this 
country. 
 
   The tax result must be determined by the trustee in accordance with the 
provisions applicable to legal persons considering income generated by property, rights, 
loans or securities integrating the net worth of the trust.  
 
   The tax must be withheld by the REIT on the distributed tax result at the 
rate of 28%, excepting certificate holders that are exempt from income tax. In addition, 
the amended provisions establish that when the participation certificates are placed 
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among the investing public at large, the tax must be withheld by the financial 
intermediary that holds the certificates in deposit; in this case the financial intermediary 
is released from this requirement.  
 
   We consider that it is necessary to regulate the information that the 
fiduciary must provide to the financial intermediary, so that the latter may comply with 
its obligations as a withholding agent.  
 
   Regarding the distribution of the REIT’s tax result, the related provisions of 
this optional regime indicate some cases in which the fiduciary should not withhold the 
tax as a consequence of the distribution of gains or income, such as distributed gains 
derived from the sale of real property in respect of which the previously mentioned 
minimum four-year term has not elapsed and the applicable tax on the gains has already 
been paid, as mentioned later.  
 
   There is another similar case in which the fiduciary would not make an 
additional tax withholding as a consequence of making distributions. This would occur 
when the fiduciary distributes income derived from the difference between the tax result 
determined and the tax result distributed by the fiduciary before March 15 of the 
immediately following tax year, considering that up to 5% of the REIT’s annual tax result 
may remain undistributed, which is logical, since income tax applicable to this tax result 
difference would already have been paid by the fiduciary, as will be subsequently 
explained.  
 
   Even though the tax result for the year derived from income generated by 
the property in trust is higher than the amount distributed to the certificate holders until 
March 15 of the immediately following tax year, the fiduciary must determine the tax on 
the difference at the rate of 28%, which it must pay for the account of the certificate 
holders, without identifying them, within fifteen days after that date. The tax thus paid is 
creditable by the certificate holders whenever the latter are required to accumulate this 
income, with no tax withholding being made on the distribution of this difference. 
  
   Since it is not required to identify the certificate holders for purposes of the 
tax withholding of up to 5% of the non-distributed profit, exempt investors, such as 
pension and retirement funds, would pay this tax.  
 
   In the case of nonresidents, the tax withheld continues to be treated as a 
definitive tax and, in the case of individuals, the distributed tax result should be 
considered as income from the granting of the temporary use or enjoyment of property. 
 
   Given that the fiduciary must distribute practically the full amount of the tax 
result and that in respect of the non-distributed difference the applicable income tax 
must be paid on behalf of the certificate holders, it is no longer required that these trusts 
keep a fiduciary tax result account (similar to CUFIN) which, in the past, trusts that 
distributed the full amount of the tax result within the tax year or in the two months after 
the end of the tax year were not required to keep. 
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   As commented above, in the case of the sale or disposition of real property 
in trust, occurring before the lapse of the minimum four-year period after the acquisition 
or construction thereof, the amended provisions prescribe a specific tax treatment 
consisting of having the fiduciary pay, within fifteen days following the sale or disposition, 
the tax at the rate of 28% on the gain realized. This tax may be credited by the certificate 
holders who are recipients of the gain distributed by the fiduciary, provided that they 
accumulate this income for income tax purposes.  
 
   Therefore, in case of the sale or disposition of some of the real property in 
trust before the lapse of the minimum holding period, the benefits granted by this 
incentive would be lost for the real property sold or disposed of.  
 
   In connection to pension and retirement funds, there are specific rules 
exempting the sale or disposition of real property that establish, in general, that such 
property should have been leased during a period of not less than one year before sale or 
disposition; consequently, it would be necessary to analyze the proper application of this 
incentive in each particular case. 
 
   We reiterate that there is no requirement to make any additional tax 
withholding on the distribution of this gain, taking into consideration that income tax on 
the gain realized on the sale or disposition should have been withheld and paid apart 
from the fiduciary’s annual tax result. 
 
   These new withholding and distribution procedures could cause cash flow 
problems in the trust, since the fiduciary is required to determine a distributable tax 
result on which tax must be withheld and paid disregarding the fact that the fiduciary 
does not receive full cash payment of the consideration stipulated for the lease of its real 
property.  
  
   In a regime intended to promote real estate investment in Mexico, it is 
regrettable that the trusts be required to distribute practically the full amount of the 
result of their transactions, with no provision of benefits as a result of a reinvestment by a 
REIT of the return generated as a result of its activities.  
 
   Regarding the sale or disposition of the participation certificates, the 
recently enacted provisions establish that the holders thereof that are residents of Mexico 
or nonresidents with a permanent establishment in this country must accumulate the 
gain realized on this transaction where they may credit the tax withheld against their 
income tax liability in the tax year. 
 
   In this respect, acquirers of the participation certificates are required to 
withhold income tax from the seller or transferor at the rate of 10% on the gross income 
they receive, except when the seller or transferor is a legal person resident in Mexico or 
when it is exempt from this tax on income from property, rights, loans or securities 
integrating the net worth of the trust issuer of the certificates. Even though it is not 
specifically indicated, the tax can only be withheld if the acquirer is a resident of Mexico 
or a nonresident with a permanent establishment in this country. 
 



- 24 - 

 

   No option is established so that individuals or nonresidents with no 
permanent establishment in Mexico may make a lower estimated income tax payment on 
this sale or disposition, which would be determined in accordance with the gain realized 
on the transaction, as is the case when, for example, these persons sell shares. 
 
   There is a change in the procedure established in the past for determining 
the tax cost basis of the participation certificates issued by the trust sold or disposed of 
by their holders. This cost must be determined by dividing the proven acquisition cost of 
all certificates of the same trust held by the seller or transferor, restated for inflation for 
the period that runs from the month of acquisition to the date of sale or disposition by 
the total certificates held by the seller or transferor on the date of sale or transfer, where 
these costs may be reduced by the amount of certain reimbursements in those cases 
where these reimbursements exceed the tax result of the trust.  
 
   The amount that must be subtracted from the tax cost basis of the 
participation certificates as a result of a reimbursement is the excess of the amount of 
the reimbursement over the amount of the tax result. This excess amount must be 
restated for inflation from the date of delivery of the reimbursement to the month of full 
or partial sale or disposition.  
 
   Although the determination of the tax cost basis of the REIT’s certificates 
sold or disposed of is simplified, the amended provisions do not include, as an element 
for the determination thereof, the profits available for distribution generated by the REIT 
that must necessarily be subject to income tax, since these profits would affect the sales 
price of the certificates.  
 
   The new provisions establish that grantors contributing real property to the 
trust and receiving participation certificates in exchange, equivalent to the value of the 
real property, may defer the payment of income tax on the gain from the sale or 
disposition of this property until the time the certificates or the real property in trust are 
sold or disposed of. For this purpose, the tax must be calculated at the rate of 28% on 
the gain realized on the transfer of the real property to the trust.  
 
   In general, the amended provisions contemplate the deferment of income 
tax at the rate of 28%, instead of a deferment of the gain realized on the transaction, as 
established in the past; however, in the case of legal entities it is in fact indicated that 
such deferment corresponds to the gain realized on the transaction, which must be 
subsequently accumulated for purposes of this tax.  
 
   Grantors that contribute real property to these trusts for immediate lease to 
such grantors must defer the income tax payable on the gain realized on the transfer until 
the date the lease contract terminates, if and when it is not for a term beyond ten years, 
or at the time the fiduciary sells or disposes of the contributed real property, whichever 
occurs first.  
 

*     *     *     *     * 
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