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MEXICAN TAX REFORMS 2006 
 
  Different Tax Reforms proposed by the Executive and the Congress were 
discussed during the last quarter of 2005. The reforms approved were published on 
different dates throughout December of said year. 
 
  The administrative or judicial authorities may not share the opinions 
expressed in the comments made in these Topicos Fiscales; therefore, these comments 
should not be considered as professional advice, since it is necessary to analyze the 
circumstances prevailing in each particular case. 
 
  As in prior years we remind our readers that the reforms discussed herein 
and the corresponding transitional provisions cancel all those administrative provisions, 
resolutions, authorizations or permits, whether general or private, that oppose the 
provisions of the amended laws. We suggest that a careful review be made of private 
authorizations received by companies in order to make certain that they are still in effect. 
 
  The reform derogates the provisions that establish exemptions, whether full 
or partial, or treat persons as non-taxpayers, grant preferential or different treatments 
with respect to revenues and taxes, other than those established in the Federal Fiscal 
Code, presidential decrees, international treaties and the laws that established these 
taxes, as well as the regulations thereof, except when the contrary is indicated in the 
transitional provision.  
 
  In the following pages of these Topicos Fiscales, we present our comments 
on the main aspects of the amended laws, which have been classified under the following  
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REAL ESTATE TRUSTS 
 

Income Tax 
 
In General 
 
  As mentioned in our Topicos Fiscales 2004-1, in that fiscal year an incentive 
for the Mexican real estate sector was incorporated into the Income Tax Law through the 
device of trusts whose sole activity is the construction or acquisition of real estate 
intended for sale or the use or enjoyment thereof, as well as the acquisition of the right to 
receive income from granting such use or enjoyment. 
 
  This provision pursued granting trusts fiscal transparency, so that investors 
participating therein would determine and apply the tax regime that would be applicable 
as if they had directly made an investment in real estate; it also granted some additional 
tax benefits. 
 
  Unfortunately, the regime initially incorporated into the law contained some 
deficiencies that made the application of the incentive practically inoperative.  
 
  As a consequence of the above, during tax years 2004 and 2005, through 
various general rules and subsequently through a presidential decree published in the 
Official Daily on January 26, 2005, the tax authorities attempted to correct the existing 
deficiencies in the application of this incentive, which despite having clarified and 
corrected some of the distortions, in actual practice failed to achieve the promotion of 
this type of trust as originally intended. 
 
  The reform discussed herein contemplates a new regime that will fulfill the 
objectives initially intended to promote the development of the real estate market in 
Mexico. This implied not only carrying out the necessary adjustments to the existing 
deficiencies in the application of the proposed incentives in tax year 2004 but also 
significantly modifying the characteristics of the incentive. 
 
  The proposed amendments that took effect beginning in tax year 2006 
facilitate the trading of the real estate trusts participation certificates on stock 
exchanges; for this purpose, the law establishes certain income tax exemptions for 
individual and foreign resident investors participating in the trusts. 
 
  In accordance with the Preamble to the Reform, in order to strengthen this 
incentive that would allow the real estate trusts to perform as true investment vehicles in 
promoting the development of Mexico’s real estate market, these new provisions seek to 
facilitate compliance with the tax obligations of the fiduciary institutions that carry out 
the activities of the trusts, as well as by the settlors that contribute property to the same.  
 
  Furthermore, the reform seeks to facilitate the transactions of the trusts 
when placing the participation certificates on stock exchanges; from a practical 
standpoint, in 2005, this was a complex situation. 
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Requisites to be met by Trusts 
 
  Beginning in tax year 2006, it is established that this incentive shall apply 
to trusts organized in conformity with Mexican law, whose purpose is the acquisition or 
construction of real estate intended for leasing and the subsequent sale thereof after a 
one-year lease period prior to the sale, as well as the acquisition of the rights to receive 
income from the leasing of real estate. 
 
  Since there is no definition of the term “real estate,” for purposes of 
applying the incentive, taxpayers should also apply supplementary criteria established in 
Mexican civil legislation to determine whether the property contributed to the trusts 
actually qualifies as real estate, which opens the possibility of including other property 
that is deemed as real estate because of its intended use. 
 
  It should be borne in mind that until tax year 2005, the incentive could be 
applied by trusts whose purpose was the construction or acquisition of real estate 
intended for sale or leasing, as well as of the acquisition of the right to receive income 
from granting the concession to the use or enjoyment thereof, without the limitation of 
having to lease the property for a period of at least one year prior to sale.  
 
  In contrast to the provisions in effect until 2005, it is of significant 
importance the fact that it is specified that the purpose of the trusts should be “to lease” 
the real property acquired or constructed, or to acquire the rights to receive income from 
the “leasing” of the same. 
 
  These trusts should allocate at least 70% of their net worth to the 
previously mentioned purpose. The remainder should be invested in the acquisition of 
instruments issued by the Federal Government registered with the National Registry of 
Securities and Intermediaries or in shares of debt-instrument investment companies. 
 
  A new requirement to apply the incentive is that within the first two months 
after the end of the fiscal period, a distribution should be made to the participation 
certificate holders on account of the tax result for the same fiscal period. This distribution 
must consist of at least the amount determined by multiplying the corporate income tax 
rate by the fiscal period’s tax result, which should be determined in accordance with the 
provisions applicable to Mexican legal persons. As explained later on, the distribution 
referred to herein is indispensable, so that the fiduciary may pay income tax generated in 
each fiscal period on the activities performed through the trusts. 
 
  Additionally, in the case of the trusts whose participation certificates are not 
placed among the investing public at large, it is established that in order to apply the 
incentive, these trusts should have at least ten holders, none of whom may hold more 
than 20% of the total contributions made to the trust. 
 
Tax Effects on the Contribution of Property 
 
  In contrast to the provisions in effect until 2005, where the settlors that 
contributed real property to the trusts could treat the related contributions as sales for 
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income tax purposes under certain presumptions, as of tax year 2006 the law establishes 
that the settlors shall determine at the time of the contributions, the gain on the sale of 
the contributed property in accordance with the provisions applicable to legal and natural 
persons resident in Mexico, as well as nonresidents who receive income from sources of 
wealth located in Mexico, as applicable. 
 
  Gains determined as indicated in the preceding paragraph should be 
included in taxable income by the settlors at the time they sell their participation 
certificates, after adjustment for inflation, proportionately to the total certificates received 
in exchange for the contribution of the real property to the trust, provided that the gain 
has not previously been included in taxable income or when the fiduciary sells the 
contributed property, in the proportion that the part sold represents with respect to the 
same property, provided that the gain was not previously included in taxable income. 
 
  The preceding implies that the law allows the settlors to defer the time for 
including in taxable income the gains, if any, that are determined on the contribution of 
the real property to the trusts, until the date on which any of the presumptions indicated 
in the preceding paragraph materializes. 
 
  Even though the law does not address the tax treatment applicable to any 
losses arising on the contributions of real property to the trusts, we consider that the 
same may be applied by the settlors in accordance with the general rules set forth in the 
law, which may be applicable to the sale of the real property. 
 
  On the other hand, it is precisely indicated that the deduction of the real 
property contributed to the trusts shall correspond to the fiduciary as of the date and 
value of the contribution. The tax provisions in effect during tax years 2004 and 2005 
were not clear with respect to the value that the fiduciary should consider to claim the 
corresponding deductions. 
 
Obligations of the Fiduciaries 
 
  The benefit whereby the fiduciaries should not make estimated income and 
asset tax payments remains in effect. 
 
  Beginning 2006, it is established that no asset tax shall be payable on the 
value of the assets in the fiscal year that corresponds to the activities performed by these 
trusts, provided that at least an amount equivalent to 20% of the total contributions 
realized to the trusts is placed among the investing public at large. In our view, and as 
established in other cases in tax legislation, the criterion for determining this exemption 
should be based on the percentage of the participation certificates placed among the 
investing public at large, not on the value of the contributions. 
 
  The reform does not mention the implications that apply in respect of the 
asset tax when the trusts do not comply with the requirement indicated in the preceding 
paragraph. Consequently, the parties involved should apply the general regime set forth 
in the Asset Tax Law; that is to say, the beneficiaries of the trust, or if applicable, the 
settlor, when the beneficiaries have not been designated, shall add the value of the assets 
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in the fiscal period which corresponds to the activities carried out by the trust for 
determining the value of the assets in the fiscal period.  
 
  It is established that the fiduciaries must determine the tax result of each 
fiscal period for the activities carried out through the trust in conformity with the rule 
applicable to legal persons resident in Mexico.  
 
  The law provides that the fiduciaries must withhold income tax payable in 
each fiscal period on transactions carried out through the trust, when they distribute to 
the participation certificate holders the corresponding amount in accordance with the 
law, within two months following the end of the fiscal period. As mentioned, the 
fiduciaries must distribute to the certificate holders, on account of the tax result of the 
fiscal period, the amount determined by multiplying the corporate income tax rate by the 
fiscal period’s tax result. 
 
  Additionally, the fiduciary institutions must withhold income tax when 
distributing income that does not originate from the fiduciary result account that will be 
analyzed later on. In these cases, the amount to be withheld must be calculated by 
applying to the amount of the distribution the applicable corporate income tax rate. 
 
  In the event that the participation certificates of the trust are considered as 
placed among the investing public at large, in accordance with the regulations that the 
Tax Administration Service (SAT, its Spanish acronym) SAT will issue to that effect, the 
financial intermediaries will be the parties responsible for making the withholdings 
discussed to in the two preceding paragraphs. 
 
  In all cases, the withholdings must be remitted no later than the 17th day of 
the month immediately following that in which they are made. 
 
  The law is silent with respect to certain tax effects that should be taken into 
account when the trusts distribute amounts before the end of the fiscal period, or when 
the profits do not originate from the fiduciary result account, which might trigger double 
taxation on the same profits for failing to establish the possibility of crediting the income 
tax payable in the cases mentioned in this paragraph against the annual tax payable on 
the fiscal period’s tax result. 
 
  The law fails to establish a regime for those cases in which the participation 
certificates are redeemed; in certain occasions, this situation could trigger that the 
contributions of property made by the settlors to the real estate trust could be taxed as 
profits. 
 
  It is further established that when the holders of the participation 
certificates of the trusts are legal persons or residents abroad, the previously mentioned 
withholdings will be considered final payments, which implies that in the specific case of 
legal persons resident in Mexico, the latter will not have to include in taxable income the 
proportional part of the trust’s tax results that correspond to them.  
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  It is improper to consider as a final payment the tax applicable to Mexican 
legal persons, since it causes distortions by affording a schedular treatment to the tax 
generated on income derived from the activities carried out through the real estate trusts, 
disregarding the transparency regime initially proposed; this situation could hinder the 
efforts to promote real estate development in Mexico among Mexican legal persons. In 
any event, if we consider the fact that investments carried out by legal persons in real 
estate trusts are equated to investments in other Mexican legal persons, it would be 
proper to consider the possibility that the results of the activities realized through the 
trusts may need to be consolidated for tax purposes.  
 
  Likewise, the failure to establish in this incentive any regulations on the 
asset tax implications for the real estate trusts, whose assets should be subject to the 
payment of this tax, the joint application of the final withholding mentioned in the 
preceding paragraphs and of the general regime established in the asset tax law that 
must be made by Mexican legal persons subject to this tax, might generate significant 
distortions.  
 
  Specifically, we consider that the law should establish that income tax 
withholdings made from Mexican resident legal persons, as provided in respect of this 
incentive, which constitute final payments, could be deemed as income tax actually paid 
for applying the credits set forth in the asset tax law against the asset tax payable by 
these legal persons. 
 
  With respect to individuals, withholdings made by the fiduciary institutions 
or financial intermediates, as applicable, may be credited against income tax reported in 
the annual return in which they will accumulate the fiscal period’s tax result that 
corresponds to them. 
 
  It is also established that the fiduciaries shall keep an account of the 
fiduciary result in respect of the activities realized through each trust, which is 
determined in accordance with the rules applicable to the Net-of-Tax-Profits account 
(CUFIN, its Spanish acronym) prescribed for Mexican resident legal persons. This 
account will be analyzed in the following section. 
 
  The intention for establishing this recording requirement is to provide a 
regime similar to that established for dividends between Mexican companies, so that the 
tax derived from the trust’s activities is paid only once, whether annually or when 
dividends from any profits generated by the trusts are distributed. Nevertheless, we 
consider that there should be a credit procedure when the trust pays amounts on account 
of the tax result of a fiscal period, or in excess of the balance of the previously mentioned 
account. 
 
  As an exception, fiduciaries are relieved from maintaining the fiduciary 
result account when the full amount of the tax result of each fiscal period is distributed 
during that fiscal period or the two months following the end of such period. It is also 
established that when in a given fiscal year there is no distribution of the total amount of 
the tax result, as of that fiscal period the fiduciary institutions should keep a record of the 
fiduciary result.  
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  Beginning tax year 2006, fiduciary institutions are required to provide 
documentary evidence and submit information through the mechanisms, electronic 
formats and terms that the SAT will establish through general regulations. 
 
Fiduciary Result Account 
 
  As mentioned in the preceding paragraph, fiduciary institutions must keep 
an account designated as “fiduciary result”, which is determined in accordance with the 
same rules applicable to the CUFIN account that Mexican legal persons must keep. This 
account is to control for tax purposes profit distributions made to the participation 
certificate holders and to incorporate the variances in the tax cost of these certificates.  
 
  For this purpose, the law establishes that the net tax profit shall be the net 
fiduciary result of each fiscal period. To determine the net fiduciary result, the fiduciaries 
must apply the following formula: 
 
  Tax result of the fiscal period 
 Less Distributed tax result 1  
 Less Nondeductible items________ 
  Net fiduciary result 
 
  As previously indicated, trusts are required to distribute annually at least an 
amount equivalent to the result determined by multiplying the tax result for the fiscal 
period by the applicable corporate income tax rate. 
 
  Similarly to the CUFIN account that legal persons must keep, the law 
contemplates the possibility of a “negative fiduciary result,” which must be subtracted 
from the balance of the fiduciary result account at the end of the fiscal period, or from 
the net fiduciary result determined in the following fiscal periods until extinguished. 
 
  Dividend income received from other real estate trusts, meeting the 
requirements to qualify for the tax incentive, may be added to the balance of the fiduciary 
result account. In the case of dividends paid that, in accordance with the law, must be 
subtracted from the balance of this account, it is inferred that these dividends will be the 
amount distributed to participation certificate holders on account of the tax result for the 
fiscal period, provided that such amount exceeds that determined by multiplying this 
result by the applicable corporate income tax rate. 
 
  It is also contemplated that legal persons holders of participation 
certificates of these trusts may add to their CUFIN as dividends, income originating from 
the fiduciary result account that shall be considered as dividends received for purposes of 
the CUFIN, which confirms that this is a schedular regime that distorts the concept of 
transparency initially proposed for this type of trusts. 
 

                                                 
1 The distributed tax result that must be subtracted to determine each fiscal period’s Net Tax Result cannot 
exceed the amount of income tax payable on the activities of the trust; that is to say, the amount determined 
by multiplying the fiscal period’s tax result by the applicable corporate income tax rate. 
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  From our standpoint, and in accordance with the general scheme applied 
for determining the balance of legal persons’ CUFIN, this incentive should establish that 
legal persons may add to the balance of this account income received from these type of 
trusts, not simply that originating from the fiduciary result account. We expect that this 
situation will be corrected through general regulations. 
 
  It is worth reiterating that in accordance with the new system for profit 
distribution by real estate trusts, the existence of an obligation for the fiduciaries or for 
financial intermediaries of having to distribute annually to the participation certificate 
holders at least the flow equivalent to income tax generated on the activities performed 
by the trust, implies that the mechanism for payment of this tax should necessarily be 
the legal device of withholding; therefore, the fiduciary institutions and the financial 
intermediaries, when applicable, will be severally responsible for payment thereof.  
 
Obligations for Participation Certificate Holders 
 
  Mexican resident individuals are required to comply only with the following: 
 

a) Accumulate in other income of the fiscal period the fiscal period’s tax result 
attributable to them, including income distributed by the trust that does not 
originate from the fiduciary result account. As mentioned, individuals may credit 
income tax withheld by the fiduciaries or by financial intermediaries, as applicable. 

 
b) Provide to the fiduciary institutions, or financial intermediaries, as applicable, the 

information requirements established by the SAT in general regulations.  
 

c) In the event that they are not registered with the Federal Registry of Taxpayers, 
they must apply for registration by filing the related notices. If they are registered 
with the Federal Registry of Taxpayers, they are not required to file with that 
government agency the notice of increase or reduction in tax obligations with 
respect to income they must include in gross taxable income as holders of 
participation certificates issued by the real estate trusts.  

 
d) File an annual tax return. 

 
   Nonresident participation certificate holders must comply with the 
following: 
 

a) Provide the fiduciary institutions or the financial intermediaries, as applicable, the 
information that the SAT may establish through general regulations. 

 
b) Pension and retirement funds must be registered with the Registry of Banks, 

Financial Entities, Pension and Retirement Funds and Foreign Investment Funds. 
 
  In accordance with the law, participation certificate holders who are 
resident legal persons do not need to comply with any income tax obligation, since the 
tax withholding made by the fiduciary institutions or financial intermediaries constitutes 
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final payments and the amounts received from the fiduciary result account will be 
considered as dividends distributed by other Mexican legal persons. 
 
Sale of Participation Certificates 
 
  The amended provisions establish that in order to apply the incentive, the 
term “participation certificate” includes: (i) the rights to receive the benefit that the trust 
implies, or a proportionate portion of the yields from the securities, rights, or property of 
any kind held by the trust; (ii) the rights to a proportionate part of the title to property, or 
to those goods, rights or securities; and (iii) the rights to a proportionate part of the net 
return resulting from the sale of such property, rights, or securities. 
 
  Consequently, when the law refers to participation certificate holders, it 
precisely states that this term includes the holders of the rights mentioned in the 
preceding paragraph. 
 
  It is necessary to point out that, as a general rule, the law establishes that 
settlors and any other holder of the participation certificates issued by the real estate 
trust must include in taxable income the gains realized on these sales. 
 
  To determine each of the gains mentioned in the preceding paragraph, the 
law establishes a procedure different from that in force in 2005. This procedure is 
indicated below: 
 

a) Income realized on the sale of certificates shall be added to that part of the 
updated balance of the fiduciary result account on the date of acquisition that 
corresponds to the certificates sold. 

 
b) The validated and updated cost of acquisition of the certificates that are sold shall 

be added to that part of the updated balance of the fiduciary result account on the 
date of the sale that corresponds to the certificates sold. 

 
c) The gain shall be the excess of the amount determined in subparagraph a) over 

the amount determined in subparagraph b) above. 
 
  For this purpose, the law establishes that the certificates sold are the first 
that were acquired. It is further established that when the settlors sell any of the rights 
obtained from entering into the trust, the validated cost of acquisition tied in to such 
right shall be equivalent to the value of the contribution to the trust at the time the right 
sold was granted. 
 
  As a result of these changes, settlors and participation certificate holders 
that sell their certificates are allowed to recognize the profits generated through the trust 
in the tax cost basis of these certificates. This procedure will prevent double taxation 
situations with respect to undistributed income generated from the trusts’ own 
operations. The tax cost basis of the certificates will also be reduced when there is a 
reduction in the balance of the fiduciary result account between the dates of acquisition 
and sale of the certificates in question. 
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  The law does not regulate the treatment that should apply to losses that 
may be incurred on the sale of the participation certificates. 
 
  Notwithstanding the indications set forth in the preceding paragraphs, 
beginning tax year 2006 the law contemplates certain cases where it is considered that 
gains on the sale of participation certificates are exempt from income tax. These cases 
are analyzed in the following section. 
 
Exemption on the Sale of Certificates 
 
  In order to promote investment by individuals and foreign residents in real 
estate trusts through stock exchanges, some of the gains realized by these investors on 
the sale of the participation certificates may be exempt from income tax. 
 
  Beginning tax year 2006, individuals and foreign residents will be exempt 
from income tax in the following cases: 
 

a) Participation certificates registered with the National Registry of Securities and 
Intermediaries acquired and sold in an authorized stock exchange or recognized 
market, in conformity with international treaties, provided that at least 20% of the 
contributions to the trust are placed among the investing public at large.  

 
b) Certificates sold in recognized stock exchanges or markets, even though acquired 

outside said stock exchanges or markets, provided that at least five consecutive 
years have elapsed from the date of acquisition to the date of sale and the 
requirements set out in the preceding paragraph are met.  

 
c) Participation certificates registered with the National Registry of Securities and 

Intermediaries sold by a settlor of the trust through a stock exchange or market 
recognized in conformity with international treaties, provided that at least five 
consecutive years have elapsed from the date on which the settlor holds title to the 
certificates sold and that on which the certificates issued by the trust are placed in 
such stock exchange or market, and at least 20% of the contributions to the trust 
are placed among the investing public at large.  

 
  As in the case of the asset tax exemption, we consider that the rule for 
determining these exemptions should take into account the percentage of participation 
certificates placed among the investing public at large, not the value of the contributions, 
since the participation certificates themselves are the ones subject to being placed in the 
market. We expect that the tax authorities will clarify this situation through general 
regulations.  
 
  As will be noted, subject to compliance with the various requirements, the 
exemption on the sale of the real estate trusts’ participation certificates applicable to 
individuals and foreign residents presents three significant situations: 
 

a) When the certificates are acquired and sold on stock exchanges 
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b) When the certificates are acquired outside the stock exchanges but sold in these 

exchanges  
 

c) The case where the settlors of the trusts (persons that make the original 
contributions) sell the certificates that they received in stock exchanges.  

 
Pension and Retirement Funds 
 
  In order to maintain the exemption regime applicable to Mexican and 
foreign pension and retirement funds, it is indicated that fiduciary institutions and 
financial intermediaries, as applicable, will not be required to withhold income tax 
mentioned in the section that sets forth their obligations for performing these functions in 
real estate trusts, provided that these pension and retirement funds are the beneficial 
owners of the tax result distributed by the trusts, proportionately to their holdings in 
these investment vehicles.  
 
  The law establishes certain limitations and specific procedures that must be 
fulfilled to determine the proportion of holdings maintained by these funds in the trusts, 
which should be analyzed in each particular case in order to determine the amounts that 
will be exempt from income tax.  
 
  In the main, this exemption, which is available to domestic and foreign 
pension and retirement funds is applicable at the level of the determination of the trusts’ 
fiscal period’s tax result, as well as at the level of profit distributions made in amounts in 
excess of the balance of the fiduciary result account, which is in correspondence with the 
purpose of maintaining their exempt status and promote through this device their 
participation as investors in the Mexican real estate sector.  
 
  Unfortunately, the provisions that regulate this tax incentive do not 
establish that sales of the participation certificates made by pension and retirement 
funds are exempt from income tax.  
 
  In accordance with other tax provisions that are in effect as of January 1, 
2006, it may only be considered that sales of certificates are exempt from income tax 
when made by foreign pension and retirement funds in highly exchangeable stock or 
markets, provided that they comply with the same presumed exempt situations 
applicable to sales of shares made by nonresidents in these markets. We feel that this 
situation should be corrected through general regulations.  
 
  Further, we consider that the procedure set out in the law to determine the 
proportion of each fiscal year’s tax result and of profits distributed in excess of the 
fiduciary result account, which will be treated as exempt because of the participation of 
the pension and retirement funds in the real estate trusts that implies taking into 
consideration average participations or at the end of each fiscal period, might generate 
distortions in the fiscal periods in which these funds participate as sellers or acquirers in 
sales of participation certificates where the counterparty is a non-exempt person. This 
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situation might imply the need to adjust the prices agreed on the sale of the certificates, 
which in the case of public trusts might be quite complex.  
 
  Likewise, the procedure mentioned in the preceding paragraph will probably 
cause a segmentation of the potential investors in these trusts, since these funds will 
seek investors in the trust that are exempt from income tax, which would obviously 
obstruct the possibility of obtaining financial resources from a wide range of investors. 
 
Transitional Regime 
 
  It is unfortunate that the law does not contain transitional provisions for 
trusts that applied the incentive to the real estate sector in accordance with the tax 
provisions in force during tax years 2004 and 2005, which have been significantly 
changed; consequently, it will be necessary to analyze each particular case to determine 
whether it would be possible to claim that vested rights exist in conformity with the 
regulations of the incentive in effect until 2005. 
 
Real Estate Companies 
 
  The law establishes a tax incentive for companies subject to the tax regime 
applicable to resident legal persons, provided that they comply with the following 
requirements: 
 

i) They should be companies organized in accordance with Mexican law, 
 

ii) Their legal purpose must be the acquisition or construction of real property 
intended for leasing and subsequent sale thereof after having been leased for a 
period of at least a year before being sold; their purpose may also be the 
acquisition of rights to receive income from the leasing of real property, 

 
iii) They must allocate at least 70% of their net equity to the purpose indicated in ii) 

above and the remainder in the acquisition of Government securities registered 
with the National Registry of Securities and Intermediaries or in shares of debt-
instrument investment companies. 

 
  It is specifically established that shareholders contributing real estate to 
this type of companies must include the gain on the sale of real estate contributed to the 
company when they sell the shares of such company, proportionately to what these 
shares represent with respect to total shares received in exchange for the contribution 
thereof, or when the company sells the contributed property. 
 
  As in the case of the real estate trusts, these companies will not be required 
to make estimated income and asset tax payments. 
 
  When the companies analyzed in this section have shareholders that are 
Mexican or nonresident pension and retirement funds, these companies must deliver to 
the funds, within two months following the end of the fiscal period, a tax credit in an 
amount equivalent to the result determined by multiplying the fiscal year’s tax by the 
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daily average share participation that the funds had in the same fiscal period, or by the 
share participation that such funds had at the end of the fiscal period, whichever is lower.  
 
  For this purpose, the company may apply the tax credit delivered to its 
Mexican or nonresident shareholders that are pension and retirement funds against the 
tax of the fiscal period in question. This amount should be considered as income tax paid 
for purposes of the CUFIN of the company that applies the incentive. 
 
  Additionally, the companies that opt for this incentive must comply with the 
information requirements established by the SAT through general regulations.  
 

Value Added Tax 
 
Real Estate Participation Certificates 
 
   The Preamble to the Reform indicates that as a result of the income tax 
treatment of real estate trusts, and to make this scheme operative, it is proposed to 
exempt from value added tax the sale of the participation certificates issued by the real 
estate trusts, since there is no sale of the property held by the trust, but rather of the 
right to receive the yields generated by the trust. 
 
   In correspondence with the foregoing, it is properly established that the sale 
of non-amortizable real estate participation certificates shall be exempt from value added 
tax, when registered with the National Registry of Securities and Intermediaries and the 
sale thereof is made through recognized stock exchanges or markets in conformity with 
international treaties.  
 
   Further, the sale of this type of certificates is excluded from the calculation 
to determine the proportion of the tax credit.  
 
   The Tax Reform Act establishes that in order to make viable the scheme set 
forth in the Income Tax Law, in the event the real estate participation certificates are 
sold, the States members of the National Fiscal Coordination System cannot levy local or 
municipal taxes on the sale of these certificates, provided that they are registered with 
the National Registry of Securities and Intermediaries and the sale thereof is made 
through recognized stock exchanges or markets in conformity with international treaties.  
 
Contribution to Real Estate Trusts or Companies 
 
   Individuals that realize income from the contribution of real property to real 
estate trusts or companies contemplated in the tax incentive shall consider for local tax 
purposes that the gain is realized at the time it is includible in taxable income for the 
federal income tax purposes. 
 
   It is wrong that, even though for purposes of the local tax, recognition of the 
gain realized by individuals on the contribution of real property is deemed realized at the 
time it is includible in taxable income for income tax purposes, in the case of the value 
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added tax it is not possible to defer such gain in the event of contributions to real estate 
companies.  
 

INCOME TAX 
 

LEGAL PERSONS 
 
Deductions 
 

Thin Capitalization 
 
   As discussed in our Topicos Fiscales 2004-5, starting fiscal year 2005 the 
Income Tax Law included a device that deemed non-deductible interest paid by taxpayers 
on certain debts considered in excess of their equity. 
 
   The respective Preamble to the Reform explained how this addition 
responded to the need for including a procedure to counter the use of debt operations as 
an instrument to decrease the income tax base and shift profits or losses from one entity 
to another. 
 
   Unfortunately, the wording of the respective provisions is vague, giving rise 
to a broad scope for the established procedure, which included validly contracted debts 
with independent parties, the amounts and terms of which corresponded to market 
values. 
 
   To abate these weaknesses in the provisions on thin capitalization, a 
Presidential Decree was issued on October 21, 2005, as discussed in our “Flash 
Informativo” 2005-39, under the terms of which taxpayers may now exclude debts 
contracted with financial system entities from the respective calculation, when the funds 
were assigned to productive investments or the payment of debts and, provided that the 
respective contracts include six of the sixteen characteristics listed in the Decree, which 
in turn correspond to market terms and conditions. 
 
   The aforementioned Decree also establishes that in determining the 
stockholders’ equity comprising the base for determining the 3:1 ratio, taxpayers may 
include the net profit or loss of the fiscal period in question. 
 
   Although the preceding establishes a benefit for fiscal 2005 related to the 
application of the rules for thin capitalization, this benefit may only be applied to debts 
entered into with financial system entities for the cases mentioned, as stated in the 
Decree itself, so that other taxpayers affected by the Income Tax Law provisions are not 
entitled to apply it. 
 
   To extend the benefit granted in the Decree to a wider range of taxpayers, 
the procedure for determining the interest they pay on debts considered in excess of their 
equity has been modified for 2006 and presumptive situations have been added to the 
respective provision allowing the exclusion of those debts subject to the terms and 
conditions set forth in the provision. 



- 16 - 

 
  The established terms and conditions reflect those usually agreed upon by 
independent parties and consist of the grantor’s having control over the allotment of the 
credit, as well as establishing restrictions over the distribution of the taxpayer’s profit (of 
any type) including disposing of assets, contracting new loans, reducing its equity or 
selling a significant part of stock or partnership shares. 
 
  A transitory provision establishes that taxpayers may elect to apply the 
aforementioned in determining nondeductible interest corresponding to fiscal 2005. 
 
  Moreover, to avoid double taxation when determining nondeductible interest 
due to thin capitalization, it has been rightly stipulated that excess debt determined 
under the thin capitalization rules shall not be considered as debts in determining the 
annual adjustment for inflation. 
 
   Despite the fact that the preceding modifications reduce the scope of the 
thin capitalization provisions in the Income Tax Law, even establishing a benefit for all 
taxpayers, not just those benefiting from the Presidential Decree, unfortunately other 
aspects of the procedure were not modified leading to confusion in their application or 
scope, including, among others, the cases mentioned below: 
 

a) The aforementioned Decree establishes that to determine the stockholders’ equity 
comprising the base for determining the 3:1 ratio, taxpayers may include the net 
profit or loss of the year in question. Nevertheless, this rule was not included in 
the modifications to the law. 

 
b) The law fails to state which stockholders’ equity should be considered when the 

equity is negative. What should be done is to establish that stockholder’s equity 
can never fall below one, as is the case with legislation in other countries. 

 
c) Any excess debts determined that generate nondeductible interest, apart from 

being excluded from computing the inflationary adjustment of debts, should be 
included in the updated capital contributions account. 

 
d) The law should establish that nondeductible interest arising from excess debts 

should not be subject to income tax withholding when paid to residents abroad. 
 

e) Debts entered into with independent parties resident abroad should only be 
considered when guaranteed by a party related to the taxpayer. 

 
f) The provisions of the transitional regime that allows the reduction of the excess 

over the 3:1 ratio need to be clarified. 
 

Investment of Pension and Retirement Fund Reserves 
 
  The law adds as part of the investments allowed for employees’ pension and 
retirement funds, complementary to those established by the Social Security Law, real 
estate participation certificates issued by fiduciary institutions, whose tax regime is 
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discussed in the present Topicos Fiscales, as well as investments in the stock of real 
estate companies that meet most of the requirements applicable to real estate trusts. 
The preceding is in line with the adjustments made to the regime applicable to these 
trusts and real property investment companies for the purpose of enhancing their 
competitiveness.  
 

Depreciation of fork lifts 
 
  The section establishing the 25% deduction rate on the depreciation of 
automobiles, busses, trucks, tractors and trailers now includes fork lifts. Formerly, this 
type of asset was subject to the corresponding depreciation rate, depending on the line of 
business where these assets were used, that range from 5%, for example, for taxpayers 
engaged in the generation, transmission, transformation and distribution of electric 
power, to 100% for the assets used in the conversion of natural gas for consumption and 
the prevention and control of environmental pollution. 
 
  Therefore, this change may reduce or increase the total deduction for 
depreciation of these assets, compared to what they were entitled to prior to this reform 
depending on the activity the taxpayers are engaged in. 
 
Obligations 
 

Reports on Cash Operations Over Ps 100,000 
 
   A new obligation has been established for legal persons to make a monthly 
report to the tax authorities on cash compensations, whether in Mexican or foreign 
currency, or in gold or silver coins that exceed Ps 100,000. This information is to be 
supplied through the mechanisms, electronic formats and terms that the SAT will 
establish through general regulations. The respective regulations may also establish the 
exceptions for submitting this information. 
 
  The Preamble to the Reform indicates that this modification is intended to 
establish mechanisms that provide the tax authorities additional weapons for fighting 
organized crime and money laundering. 
 
   The information obtained by the tax authorities as a result of the taxpayers’ 
compliance with this obligation shall not be subject to the confidentiality status that the 
tax authorities usually must maintain related to taxpayers’ tax returns and data, insofar 
as this information is to be used for investigations on operations using illicit funds under 
the terms of the Penal Code. 
 
   We consider that it is proper to include this measure so that the tax 
authorities have the means needed to combat organized crime and money laundering; 
nevertheless, the regulations to be established should not generate an excessive 
administrative burden for taxpayers. 
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Operations with Related Parties 
 
   The obligation that legal persons resident in Mexico had to arrange 
operations with related parties at market value has been modified, by establishing that 
the methods for determining the prices or considerations on these operations should be 
applied in the order established in the corresponding provision, as shall be described 
later on in the section on Multinationals. 
 

RESIDENTS ABROAD 
 
Withholding on Interest to Registered Banks 
 
   As in prior years, interest income obtained by foreign banks, including that 
generated from Mexican source income investments, may be entitled to the 4.9% 
withholding rate in 2006 on the condition that the beneficial owner of this interest is 
resident in a country with which a treaty for the avoidance of double taxation is in effect 
and that the requirements established in that treaty to apply the rates established for this 
type of interest are met. 
 
   In order to have access to the withholding rate indicated in the preceding 
paragraph, the respective foreign banks must also be registered in the Registry of Banks, 
Financial Entities, Pension and Retirement Funds and Foreign Investment Funds and 
provide the SAT any information it may request through general regulations on financing 
granted to Mexican residents. 
 
   Once again this year, the possibility of applying this reduced rate is 
established through a transitory provision in effect only for a year, despite the fact that it 
has been applicable in prior years through several types of provisions, which gives rise to 
legal uncertainty, since it may only be applied through annual provisions, particularly in 
view of the effect this rate will have on financial investments in Mexico. 
 

Exempt Interest  
 
   As indicated in our 2002-1 Topicos Fiscales, in conformity with the 
Preamble to the Reform for that tax year, for the purpose of curtailing tax avoidance by 
Mexican resident investors that could acquire Federal Government securities abroad, it 
was considered advisable to eliminate the exemption for residents abroad. 
 
   Nevertheless, this purpose was not achieved in 2002, since the only change 
made was to eliminate the provision that exempted interest derived from the sale of 
Federal Government securities registered with the National Registry of Securities and 
Intermediaries, resulting from the liquidation in kind of financial derivative transactions 
referred to these securities, as well as exempting interest derived from the sale of 
monetary regulation bonds issued by Banco de México. 
 
   In addition, it should be recalled that as of tax year 2002, interest on bonds 
issued by the Federal Government and Banco de México acquired and paid for abroad 
was also considered exempt. 
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   Contrary to the trend of the 2002 tax reforms, as of the current year, 
exempt interest was correctly deemed to be that derived from loans granted to the 
Federal Government or Banco de México and interest on securities issued by both of the 
preceding and placed among Mexico’s investing public at large, on the condition that the 
beneficial owners are residents abroad. 
 
   We consider that this change is appropriate because it will stimulate foreign 
investment in the country, as well as making these securities more competitive in 
financial markets. 
 
   This reform establishes that when it is not possible to identify the foreign 
resident beneficial owner of the interest from the aforementioned loans or securities, the 
financial intermediaries shall not be required to make the respective withholding, nor be 
severally liable as set forth in the Federal Fiscal Code. 
 
   Furthermore, another reason why we consider that this measure is proper is 
because financial intermediaries find it practically impossible to identify the beneficial 
owners of interest on securities held by residents abroad through different levels of 
custodians. 
 

Exempt Financial Derivative Transactions 
 
   Likewise, contrary to the trends of the 2002 fiscal year modifications 
discussed in the preceding section and a change which we also consider sound, is the 
exemption on debt-related financial derivative transactions referred to the Interbank 
Equilibrium Interest Rate, or to securities issued by the Federal Government or Banco de 
Mexico or any other determined by the SAT, placed among the Mexican investment public 
at large, on the condition that this is done on recognized stock exchanges or markets and 
that the beneficial owners are residents abroad. 
 
   It is established that the liquidating partners will not be required to make 
the corresponding withholding nor have the several liability referred to in the Federal 
Fiscal Code, when it is not possible to identify the beneficial owner resident abroad. 
 
   The Preamble to the Reform states that this reform intends to stimulate the 
Mexican derivatives market and ensure that the same develops in tandem with 
international markets of this type. This statement also indicates that the modification is 
aimed at making the Mexican tax treatment on this type of transactions consistent with 
the international regime over the same.  
 

PREFERENTIAL TAX REGIMES 
 
Income Not Included 
 
   The condition for considering that income apart from liabilities is not 
subject to a preferential tax regime, when there is no broad agreement for the exchange 
of information, has been modified, as long as the taxpayer and legal entities or devices 
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through which such income was generated issue financial statements for the fiscal year in 
question, audited by a member of an independent public accounting firm with a presence 
in Mexico, and the taxpayer submits the public accountant’s report under the terms 
established in the Federal Fiscal Code.  
 
   Formerly this condition required foreign tax authorities to issue their 
acceptance in writing to permit the exchange of information, if required by the Mexican 
tax authorities, which in practice turned out to be inoperative in most cases and even 
prohibited by the legislation of some foreign countries. In seeking to solve this limitation, 
the condition was modified but, unfortunately, it lacks sufficient clarity. 
 
   We consider that although this alternative seems attractive, it is not clearly 
worded and thus may be construed in different ways, some of which are even absurd; 
therefore, it is advisable that the condition be clarified. 
 
   Although we consider that the preceding change is a good one, above all, 
once the pertinent clarifications have been made, it has not yet gone as far as needed, 
particularly for Mexican multinational business groups operating abroad, where the 
preferential tax regime established by law significantly curtails their competitiveness. 
 
   The preceding benefit is not applicable for taxpayers buying and selling 
goods internationally through foreign legal entities or devices when the property 
originates in or is destined for Mexico. 
 

MULTINATIONALS 
 
Transfer Pricing Methods 
 
   Taxpayers carrying out operations with related parties are now required to 
apply the methods stipulated by law and in the same order established therein. 
 
   To this end, taxpayers must first apply the Comparable Uncontrolled Price 
method. They may only use any of the other methods established by law when the 
Comparable Uncontrolled Price method is not appropriate for determining whether the 
operations are carried out at market prices. 
 
   If the Resale Price, Cost Plus and Transactional Profit Margin on Operations 
methods are applied, it is necessary to demonstrate that both the cost and sales price 
are at market values; that is to say, that the operations have been arranged in the same 
way as independent parties would have done in comparable operations; or else, when the 
taxpayer has been granted an Advanced Pricing Agreement (APA) under the terms of the 
Federal Fiscal Code. The taxpayer is required to demonstrate that the method used is the 
most appropriate or reliable in accordance with the information available, with the Resale 
Price and Cost Plus methods being those preferred. 
 
   In general terms, we consider that it is proper to establish guidelines in 
connection with the preference for using the methods. Thus, with respect to applying the 
Comparable Uncontrolled Price method, it is important to keep in mind that although this 
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method is more reliable, it also requires a greater degree of comparability in the 
information used, so that in practice its use is not always feasible. 
 
   Insofar as the application of the Resale Price, Cost Plus and Transactional 
Profit Margin on Operations methods is concerned, where it must be proven that both the 
cost and price of sale are at market values, this measure will require taxpayers to carry 
out more detailed analyses in order to have the support required for this purpose. 
 
Maquila Companies 
 
   The time span during which the option contained in the transitional 
provisions for those maquila companies operating under the shelter program will remain 
in effect has been extended to tax year 2011, insofar as considering that they have no 
permanent establishment in the country for the maquila activities they perform under the 
program authorized by the Ministry of the Economy, when the maquila company uses 
assets of a resident abroad. In order to access this benefit, the new transitional 
provisions establish that by February of each year at the latest, such maquila companies 
must report the figures of their accumulative income and tax paid by their related party 
corresponding to the immediately preceding fiscal year. 
 
   We consider that this is a favorable change, since it offers certainty until at 
least 2011 for residents abroad that operate maquilas under the shelter program. 
However, it should be noted that these maquila companies are required to report the 
accumulative income and tax paid by their related party for the prior year, since maquila 
companies functioning under the shelter program generally operate with independent 
parties resident abroad. 
 

TAX INCENTIVES 
 
Immediate Deduction 
 
   In order to encourage investments, in 2002 an income tax incentive was 
reinstated consisting of the immediate deduction of investments in new fixed assets the 
year after they are first made use of, subject to compliance with various legal 
requirements and limitations. 
 
   Subsequently, a Decree was published on June 20, 2003 granting a Tax 
Incentive for the Immediate Deduction of New Fixed assets. In general terms, the tax 
incentive increased the percentages applicable in determining the immediate deduction 
of investments in new fixed assets and established the option to claim the immediate 
deduction in the year the investment was made or the year when the fixed assets were 
first utilized. 
 
   In order to make the tax treatment established by law consistent with that 
set forth in the Decree, as of tax year 2006, the law establishes the same presumptive 
situations as those in the Decree with respect to the fiscal years in which taxpayers may 
claim the immediate deduction of the investment in new fixed assets. The law now 
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specifically stipulates that the deduction may be taken in the year the investment is made 
in new fixed assets, the year when they are first used, or the following year. 
 
   A provision transitory establishes that in fiscal 2006 instead of applying the 
deduction percentages and the table contained in the law, taxpayers will apply the 
percentages and table contained in the Decree published on June 20, 2003. 
Unfortunately, the percentages established in the Decree may only be applied in fiscal 
2006. 
 
Venture Capital Investment Trusts 
 

General Information 
 
  In order to stimulate the growth of venture capital investment trusts in 
Mexico, an incentive has been created that now grants a special tax treatment applicable 
to Mexican and foreign persons investing in stock issued by Mexican companies resident 
in Mexico not listed on the stock exchange at the time the investment is made, as well as 
in loans granted to finance these entities through trusts meeting certain requirements. 
 
  As indicated in the Preamble to the Law, the incentive is focused on 
promoting this type of investment, so that the legal device of a trust facilitates requests 
for capital and provides tax transparency for the investors participating in the same, so 
that they can retain the tax treatment that would correspond to them if they had made 
the investments directly. 
 
  Therefore, persons making venture capital investments through these trusts 
will be subject to income tax under the terms of Title II, IV or V of the respective law, as 
the case may be, based on the income they receive from the fiduciary institution 
proceeding from the investments comprising the trust’s net assets or deriving from the 
disposition of the same. 
 
  It should be recalled that the tax authorities had been granting a similar tax 
transparency treatment through individual rulings, to certain investment vehicles 
constituted abroad intended to attract resources from Mexican and foreign investors for 
investment in Mexican entities, so that granting this incentive is the proper means for 
developing these venture capital investments in the country through this type of trusts. 
 
  However, the incentive includes some technical weaknesses because, for 
example, no procedure has been established to recognize the financing granted to the 
entities being promoted in the calculation of the annual adjustment for inflation, nor for 
purposes of including such financing in the asset tax base, as it applies to each type of 
investor. In addition, the incentive has failed to include value added tax rules. We expect 
that these weaknesses will be corrected to prevent this tax incentive from becoming 
inoperable in practice. 
 

Requirements for the Trusts 
 
  These trusts must meet the following requirements: 



- 23 - 

a) They must be established in accordance with Mexican law and the fiduciary must 
be a credit institution resident in Mexico. 

 
b) Their main purpose must be to invest in the equity of Mexican companies resident 

in Mexico that are not listed on the stock exchange at the time the investment is 
made and must be members of their board of directors to promote their 
development and provide financing. 

 
c) At least 80% of the trust’s net assets must be invested in stock comprising the 

equity of the companies being promoted or in financing granted to these 
companies, where the remainder is invested in Federal Government securities 
registered in the National Registry of Securities or in shares of debt-instrument 
investment companies. 

 
d) The stock of the promoted companies acquired must not be disposed of before at 

least two years have elapsed from the date of acquisition. 
 
e) The maximum time period that the trust should remain in effect is 10 years. 

 
f) At least 80% of the income the trust receives in one year should be distributed 

within no more than two months after such year has ended. 
 

g) They must comply with the requirements established by the Tax Administration 
Service through general regulations. 

 
  If any of the requirements set forth in sections d), e) and f) above are not 
met, the beneficiaries shall be liable for income tax at the corporate tax rate in effect for 
legal persons resident in Mexico on the taxable income derived from the income received 
by the fiduciary institution, under the tax regime established for trusts engaged in 
business activities, as of the year following that in which the failure to comply occurred. 
 

Control Accounts 
 
  Rules have been established so that the fiduciary institution may exercise 
control over each type of income received on the stocks and securities comprising the 
trust’s net assets or derived from the disposition thereof, as well as the income from 
financing granted to the companies promoted. 
 
  For this purpose, the fiduciary institution must maintain the following 
income accounts: 
 

a) Dividends received from the shares. 
 

b) Interest on securities and gains on the disposition thereof. 
 
c) Interest on the financing granted. 
 
d) Gains on the disposition of the stock. 
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  The balance in each of the above accounts will be increased by the 
corresponding income received by the fiduciary institution and decreased by distributions 
to the beneficiaries of the trust. We criticize the fact that no possibility has been 
established for adjusting for inflation the balances of these accounts. 
 
  Furthermore, the fiduciary institution must maintain an account for each 
party participating as a settlor or beneficiary that records the contributions made by each 
on an individual basis and will be decreased by the reimbursements of the contributions 
delivered to them. The balance of this account should be updated for inflation as of 
December 31 of each year or else as of the date of each capital contribution or 
reimbursement. 
 
  In this regard, the fiduciary institution is required to provide supporting 
documentation for these reimbursements of contributions, to the persons receiving them 
as beneficiaries of the trust in question. 
 
  The fiduciary institution must maintain an account recording the 
participation corresponding to the trust in the net taxable income of the companies 
promoted through the investment made in them generated as of the date the trust 
acquires their stock that comprise part of the CUFIN balance of these companies. This 
account will constitute one of the necessary elements to determine the effects of the 
cession of beneficiary rights, using the procedure that will be discussed later in these 
Topicos Fiscales. 
 

Tax Withholdings 
 
  To ensure complete transparency of the trusts, parties that pay interest to 
the fiduciary institution on the financing granted and the securities held by the trust or 
that acquire shares of the companies promoted will be exempt from the obligation to 
withhold income tax on such income or acquisitions. 
 
  The withholding obligation will be assumed by the fiduciary institution, 
which will be required to withhold the applicable tax on the type of income it delivers to 
the beneficiaries, natural persons resident in Mexico or persons resident abroad, under 
the terms of Titles IV or V of the law, as applicable in each case, or else in conformity 
with the tax treaties Mexico has entered into. 
 
  In line with the foregoing, the fiduciary institution is required to provide 
supporting documentation for the income delivered and, if applicable, for the tax withheld 
on such income on behalf of the persons receiving it as beneficiaries of the trust in 
question. 
 

Cession of Beneficiary Rights 
 
  If a beneficiary should cede its rights to the trust, it is required to determine 
the gain on the disposition of the property comprising the trust in respect of this cession. 
 



- 25 - 

  For this purpose, the proven acquisition cost of such property will be the 
amount resulting by adding to the balance of the individual contribution account the part 
corresponding to it for these rights on an individual basis of the balances in the income 
accounts, the balance in the account showing the participation in the net taxable income 
of the companies promoted, as mentioned above, considering these balances as of the 
date of disposition. 
 
  When beneficiary rights are partially ceded, the proven acquisition cost of 
the property disposed of will be the amount resulting from multiplying the amount 
determined following the procedure described in the preceding paragraph, by the 
corresponding proportion of participation represented by the rights disposed of in the 
trust in respect of the total rights held on the date of disposition, considering the 
percentage of such participation. 
 
  With respect to the beneficiary rights acquired from third parties, it is 
established that the proven acquisition cost shall only be increased or decreased by the 
difference between the balances of the income accounts and of the account reflecting the 
participation in the net taxable profits of the companies promoted existing at the date of 
disposition and the balance of these accounts existing as of the date of acquisition, both 
updated as of the date of disposition. The wording of this provision is unclear and could 
lead to contradictory interpretations. 
 
  Moreover, although there is no clear indication of the cases when such 
difference should increase or decrease the proven acquisition cost of the beneficiary 
rights, we consider that it should be increased when the balance in the aforementioned 
accounts as of the date of disposition is higher than the balance of the same as of the 
acquisition date, and should be decreased when the opposite situation exists. We expect 
that this situation will be clarified through general regulations. 
 

REMINDERS 
 
Cost of sales 
 
   As discussed in our Topicos Fiscales 2004-5, the tax reforms package 
approved for 2005 replaces the deduction on the acquisition of merchandise, raw 
materials, partially or fully finished products with the postponement of this deduction of 
the cost of this property until it is sold. 
 
   The entry into effect of this cost of sales regime means that in their 2005 
tax return taxpayers are required to make certain choices and comply with some 
obligations, as follows: 
 

Absorbent or Direct Costing 
 
   The law establishes that the cost of sales may be determined using the 
absorbent costing system on historic or predetermined bases; or else the direct costing 
on historic bases system. 
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   To determine the cost of the merchandise sold, the same procedure must 
be applied each year for a minimum period of five years and may only be changed by 
fulfilling the requirements established in the Regulations, which, to date, have not yet 
been published. 
 
   We consider that it is important for taxpayers to carefully analyze the 
system and the base they will choose for determining the cost of sales, which they report 
in their annual tax return. 
 

Valuation Methods 
 
   Taxpayers may select any of the following inventory valuation methods: 
 

i) FIFO 
ii) LIFO 
iii) Identified Cost 
iv) Average Cost, and 
v) Retail 

 
   When an inventory valuation method has been chosen, it must be used for 
at least five fiscal periods, therefore, as discussed in the preceding section, it is 
important for taxpayers to select the method that best meets their needs because the one 
selected cannot be changed before the five-year period has elapsed. 
 
   It is significant that taxpayers choosing the option of accumulating their 
inventories as of December 31, 2004, in accordance with the transitional provisions 
established for 2005, and that valued their base inventory under the same inventory 
valuation method used for accounting purposes considering the stipulations in general 
regulations, may not change to another method for five fiscal periods computed as of the 
date the base inventory was determined. 
 
   The requirement in the preceding paragraph shall not be applicable to 
taxpayers that valued their base inventory under the FIFO method as required by the 
transitional provisions of the law, since in 2005 they may value their inventories using any 
of the methods set forth in the law but may not vary that method until a five year period 
has elapsed. 
 

2006 Profit Factor 
 
   As discussed in our Topicos Fiscales 2004-5, in determining the cost of 
sales, as a general rule taxpayers may not deduct the value of the inventories they have in 
stock as of December 31, 2004, unless they elect to accumulate these inventories 
following the procedure described in that publication. 
 
   With respect to estimated payments, taxpayers are required to accumulate 
to their taxable income one-twelfth of the accumulated inventories they had determined 
by applying the aforementioned option, multiplied by the number of months elapsed from 
the beginning of the year up to the month to which this payment corresponds. 
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   Nevertheless, the transitional provision that regulates the option of 
accumulating the above-mentioned inventories does not clearly state whether to 
determine the tax result of the fiscal period in question, inventories should be 
accumulated at the gross income, taxable income or after-tax income level, although 
considering it part of taxable income would generate distortions in determining the 2006 
estimated tax payments. 
 

Reduction of Base Inventory 
 
   A transitional provision establishes that those taxpayers who elected the 
option of accumulating their inventories in stock as of December 31, 2004 and that as of 
December 31 of the fiscal year in question decreased the value of the same with respect 
to the base inventory, must adjust the amount they should have accumulated both in the 
fiscal period in which they had reduced inventories with respect to their base inventory, 
as well as in subsequent fiscal periods, based on the procedure described for this 
purpose in our Topicos Fiscales 2004-5. 
 
   We recommend that our readers ascertain whether their inventories as of 
December 31, 2005 were reduced with respect to their base inventory, in order to make 
the corresponding adjustment in their 2005 annual tax return. 
 

Obligation to Control Inventories 
 
   As a result of the new mechanism for the cost of sales, legal persons are 
required to control their inventories of merchandise, raw materials, products in process 
and finished products under the perpetual inventory system. 
 
   Taxpayers are also obliged to take an inventory of the stock in accordance 
with the respective legal provisions, so that we recommend that the pertinent steps be 
taken to meet these requirements. 
 

VALUE ADDED TAX 
 

Tax Refund to Foreign Tourists 
 
  The tax authorities acted wisely in determining that as of July 1, 2006, 
foreign tourists traveling to Mexico by plane or ship may receive a refund of the value 
added tax transferred to them in acquiring merchandise, when the amount of the 
operations in each establishment is at least Ps 1.200, the goods actually leave the 
country and on the condition that the documents issued for tax support meet the 
requirements established by general rules. 
 
   To this end, the SAT may allow private persons to make these refunds, 
when no cost is generated for the SAT related to making the refund. The refund amount 
may be decreased, together with the respective administrative cost. 
 

*     *     *     *     * 
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