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HIGHLIGHTS OF AMENDMENTS TO THE MEXICAN TAX LAWS  
 
It is a matter of public knowledge that the Mexican Congress rejected the 

various tax reform bills submitted by the Executive Branch of the Government and the 
Political Parties.  

 
Nevertheless, several agreements were reached during the last week of year 

2003, which resulted in the reform package discussed in the Spanish version of these 
Tópicos Fiscales. The package does not include the controversial proposed value added 
tax reforms. During the final minutes of the legislative session, the Congress approved 
significant reforms to the Federal Fiscal Code, which had been the subject of discussion 
for over a year.  

 
The package published on December 31, 2003 includes the Law of Revenue 

of the Federation for the current year and the Decree that reforms, adds and deletes 
various provisions of the Value Added and Income Tax Laws, the Law of the Special Tax 
on Production and Services, the Law of the Tax on the Ownership or Use of Vehicles, the 
Federal Law of the Tax on New Automobiles and the Federal Law of Fees for Government 
Services.  

 
The derogation of the substitute tax for the credit on salary (included in a 

transitional article of the Income Tax Law) stands out as one of the most significant, as a 
consequence of the jurisprudence established by the Supreme Court of Justice, which 
declared this tax unconstitutional.  

 
With respect to the reforms to the Federal Fiscal Code, the most significant 

changes relate to the requirements for considering that a merger, split-up or spin-off shall 
not be deemed a sale or other disposition for tax purposes and the treatment of the 
"Asociación en Participación" and other economic units as legal entities for tax purposes.  

 
The comments made in these Tópicos Fiscales may not be shared by the 

tax or judicial authorities and should not be construed as professional advice, since each 
particular case needs to be analyzed.  
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As in prior years, we remind our readers that the amendments to the tax 
laws discussed herein and their complementary transitional provisions cancel all 
administrative rulings, resolutions, authorizations or permits, whether general or related 
to specific situations, which contradict the amended provisions. Therefore, we suggest 
that rulings or any other resolutions issued by the tax authorities be reviewed in order to 
ascertain their validity.  

 
The reform derogates all provisions that establish exemptions whether 

partial or full or treat persons as exempt, grant preferential or differential treatments in 
respect of revenue and taxes, other than those established in the Federal Fiscal Code, 
presidential decrees, international treaties and the laws that establish such taxes 
including regulations thereto, except when the contrary is established in a transitional 
provision. 

 
These highlights summarize the most significant changes to the tax laws 

and the Federal Fiscal Code, which we have classified in accordance with the following 
 

I N D E X 
 
FEDERAL FISCAL CODE 3 

In General 3 
Split-up, spin-off and merger 3 

Split-up or spin-off 3 
Mergers 4 

Asociación en participación 5 
Residence 6 

Obligations 6 
Several responsibility 6 
Inventory control 7 

Supporting Documentation 7 
Partial payment 7 

INCOME TAX 7 
Tax rate 7 
Deductible employee profit-sharing (PTU) 8 
Interest and annual adjustment for inflation 8 
Substitute tax for the credit on salary 8 
Real estate trusts 9 
Interest 10 

VALUE ADDED TAX (VAT) 10 
Zero tax rate 10 
Hotel services 11 

SPECIAL TAX ON PRODUCTION AND SERVICES 11 
Telecommunications and mineralised water 11 

FEDERAL LAW OF THE TAX ON NEW AUTOMOBILES 11 
FEDERAL LAW OF FEES FOR GOVERNMENT SERVICES 11 

Permits related to electrical power and natural gas 11 
 

* * * * * 



 - 3 -

FEDERAL FISCAL CODE 
 

In General 
 

Split-up, spin-off and merger 
 
It is established that acts consisting of the split-up, spin-off and merger of 

companies constitute a sale or other disposition of property for tax purposes in the event 
the participating parties fail to comply with the applicable requirements. 

 
In this respect, the requirements that were in effect until last year remain in 

force; however, some new requirements have been established, which, in our view are 
excessive and vague, as commented further on in these highlights.  

 
We consider that this reform is inadequate because it interferes with 

international corporate practice utilized on a worldwide level related to the restructuring 
of companies, carried out for strict business reasons, by limiting the scope intended by 
taxpayers in respect of this type of restructuring through excessive regulation.  

 
Split-up or spin-off 

 
The minimum shareholding period for owners of at least 51% of the voting 

shares of the participating companies is increased from two to three years counted from 
the year immediately preceding the date on which the split-up or spin-off is executed. 
Previously, the count of the shareholding period started on the date the notice of the 
split-up or spin-off was filed.  

 
On the other hand, in order to determine the number of voting shares that 

represents 51% of the total voting shares, the provision establishing that shares placed 
among the investing public at large shall not be included in the calculation of the 
aforementioned percentage continues to apply, subject to compliance with the rules 
issued by the tax authorities. 

 
The same provision establishes that the value, not the number of ownership 

interests, shall be considered in the case of companies whose legal capital is not 
represented by shares of stock. It is also clarified that 51% of ownership interests shall 
represent at least 51% of the votes corresponding to total capital contributions.  

 
A new requirement establishes that, in order to consider that a split-up or 

spin-off shall not be deemed a sale or other disposition, the holders of 51% of voting 
shares or ownership interests, as applicable, shall maintain in the legal capital of the 
spin-off company (escindida), during the previously mentioned three-year period of share 
ownership, the same proportion they held in the original corporation (escindente) before 
the split-up or spin-off, or that in the event of a spin-off they hold the same proportion in 
the original company.  
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It is established that when the original company ceases to exist, the special 
stockholders' meeting that approved the split-up shall designate the company that will be 
responsible for filing the applicable returns.  

 
On the other hand, when in accordance with the Income Tax Law the split-

up or spin-off is treated as a capital reduction, it shall be deemed a sale or other 
disposition for tax purposes.  

 
Mergers 

 
For purposes of considering that there is no sale or other disposition for tax 

purposes, the Federal Fiscal Code adds the requirement that the surviving company in a 
merger shall continue performing the same activities that the latter and the liquidating 
companies carried out before the merger.  

 
However, the above provision does not indicate the precise time when it 

should be established which activities the participating companies previously performed. 
Nor does it define the scope of the concept "activities". This situation will generate legal 
uncertainty for the taxpayers because this concept might include occasional activities 
that do not really represent the companies' regular activities. 

 
The above-mentioned requirement will not apply when in the immediately 

preceding fiscal period the liquidating company's main activity is the leasing of property 
for utilization in the surviving company's regular activities; nor when more than 50% of 
income realized by the surviving or liquidating companies originates from intercompany 
transactions. 

 
Regardless of the foregoing, it is established that the previously mentioned 

requirement will not apply in the event the surviving company is liquidated less than one 
year after the date the merger takes effect. 

 
On the other hand, it is established that in order to carry out a merger 

within five years after another merger, split-up or spin-off has been executed; prior 
authorization must be requested from the tax authorities. General rules will be published 
in this respect.  

 
We consider that the wording of this amendment is unfortunate because 

there is no way of telling what the effects of a merger would be that is executed without 
securing the above-mentioned authorization. 

 
Additionally, we consider that this requirement is excessive taking into 

consideration the control measures incorporated into the Income Tax Law in recent years 
plus the new requirements established in the Federal Fiscal Code as of this year, in order 
for a merger, split-up or spin-off not to be deemed a sale or other disposition. 

 
It is stipulated that when a merger, split-up or spin-off is part of a corporate 

restructuring, it is also necessary to comply with the requirements established in the 
Income Tax Law in this respect.  
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In our view, the intended purpose of this provision is not clear given that the 
only type of corporate restructuring contemplated in the Income Tax Law consists of 
share transfers between the members of the same group of economic interests, which 
constitute legal acts apart from a merger, split-up or spin-off.  

 
It is properly established that the surviving company in a merger or those 

created as a result of a split-up or spin-off may elect to offset any tax credit balances 
generated by the companies, which are liquidated or cease to exist, or apply for a refund 
in accordance with the applicable requirements.  

 
Asociación en participación 

 
The "asociación en participación" is defined for tax purposes as an 

association of persons engaged in the performance of business activities as a result of 
entering into an agreement, provided that this group of persons, whether due to a legal 
provision or to the agreement itself, shares both in profits and losses. 

 
The above definition is quite broad; as a consequence, it might include 

other agreements entailing the performance of business activities and the sharing of both 
profits and losses by the parties (economic unit). 

 
This amendment is inadequate because it lacks proper legislative 

technique; in fact, since the applicable provision refers to elements that are proper to, 
and exclusive of the "asociación en participación" agreement, it will be difficult to apply it 
to other types of legal organizations. 

 
It is established that the "asociación en participación" for tax purposes shall 

have a company name that should be followed by the abbreviation A. en P., or in the 
absence thereof, with the name of the acting partner (asociante) followed by the same 
abbreviation; in all cases, its domicile in Mexico shall be that of the acting partner. 

 
It is also indicated that the acting partner shall represent the "asociación en 

participación" and its members in the utilization of any legal remedies in the event of 
litigation against any adverse tax consequences derived from their business activities 
carried out through this "tax entity". 

 
It is further provided that the "asociación en participación" will be 

considered a resident of Mexico when performing business activities in Mexico, when the 
agreement is entered into in accordance with Mexican law or falls within any of the 
presumptions for tax residence established in the Federal Fiscal Code.  

 
It is established that the "asociación en participación" shall be considered a 

legal person for purposes of the tax law and, as a consequence, it will be required to 
comply with the tax requirements applicable to legal entities.  

 
The "asociación en participación" must be registered with the Federal 

Registry of Taxpayers. A transitional provision establishes that the acting partner that 
was already registered at the time the tax reform took effect shall request a change of 
registration no later than February 2004. 
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It should be noted that the tax provisions referred to above specifically 
address the acting partner as a typical and exclusive party of the "asociación en 
participación" agreement, which is regulated by commercial law. Consequently, it can be 
inferred that in the absence of the acting partner in the case of agreements other than 
the "asociación en participación", these provisions will not be applicable. 

 
The treatment of legal entities established for certain organizations of 

commercial law raises the question as to who would grant the power to represent this 
type of organization, which is only considered a legal entity for tax purposes, aside from 
other questions that may arise in this respect. 

 
Further, an "asociación en participación" does not have a net worth or equity 

from which any tax claims could be collected; as a consequence, tax collection would be 
made through the several responsibility of its members, which is questionable from a 
legal standpoint. 

 
We consider that the imposition of taxes on commercial organizations that 

are not treated as legal entities by Mexican law is legally questionable. 
 

Residence 
 
In order for the definition of residence to correspond to that set out in 

international tax treaties to which Mexico is signatory, it is established that when an 
individual has homes both in Mexico and abroad, it shall be considered that this person's 
residence for tax purposes is in Mexico when such individual's center of vital interests is 
located therein.  

 
It is considered that the center of vital interests of an individual is situated 

in Mexico, among other cases, when more than 50% of that person's total income in a 
calendar year originates from a source of wealth located in Mexico or when the main 
center of that person's professional activities is located therein. 

 
The Federal Fiscal Code does not specifically establish all the criteria 

available for determining the center of vital interests; consequently, this omission 
generates legal uncertainty. 

 
When, as provided by the Federal Fiscal Code, an individual or legal entity 

ceases to be a resident of Mexico, this individual must file notice with the tax authorities 
within 15 days before the change of residence for tax purposes occurs. Failure to comply 
with this obligation will result in the assessment of a fine.  

 
Obligations 

 
Several responsibility 

 
In transactions consisting of the sale of shares or partnership interests, 

companies are severally responsible jointly with the taxpayers when they register 
individuals or legal entities in their book of stockholders or partnership interests without 
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acknowledging receipt of the respective registered public accountant's report for tax 
purposes and, if applicable, a copy of the return filed by the transferor evidencing 
payment of the applicable tax. Previously, companies were only required to request and 
acknowledge receipt of the registered public accountant's report for tax purposes. 

 
Inventory control 

 
Persons required to keep accounting records shall also establish control of 

their inventories of merchandise, raw materials, in-process and finished products, 
through a register that allows them a unit, product, concept (returns, sales or transfers, 
gifts or donations, etc.) and date identification, as well as inventory increase or decrease 
and inventory in stock at the beginning and end of each fiscal period.  

 
These new requirements are in contradiction of the simplification of tax 

requirements, which allows the deduction of inventories upon acquisition; consequently, 
it is important to take proper steps to establish the applicable control. 

 
Supporting Documentation 

 
Partial payment 

 
The rules contained in the Value Added Tax Law are incorporated into the 

Federal Fiscal Code in order to establish the obligation to expressly indicate in vouchers 
issued for tax purposes whether the related consideration is due in a single or partial 
payments.  

 
It is further provided that, in the case of transactions where there are partial 

payments, the related voucher shall indicate the aggregate amount of the transaction, the 
fact that partial payments will be made, the amount of the partial payment made on the 
date of issuance, and the corresponding amount of the tax passed on. 

 
In this type of transaction a voucher must be issued for each partial 

payment indicating the amount thereof and the number of the partial payments it 
represents, how the payment is made, the amount of tax passed on, and the number and 
date of the voucher issued on the aggregate value of the transaction in question.  

 
For purposes of the issuance of vouchers, payment is defined as any act 

whereby the debtor satisfies or extinguishes an obligation by delivering money or in any 
other manner. 

 
INCOME TAX 

 
Tax rate 

 
We remind our readers that in tax year 2004 the income tax rate is reduced 

to 33% in the case of legal persons and this same rate is applicable for the top bracket of 
the tax rate schedule for individuals. 
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Deductible employee profit-sharing (PTU) 
 
In accordance with the transitional provisions of the tax reform act of 2003, 

taxpayers may deduct 40% of PTU actually paid in the current fiscal year, less any 
deductions claimed for payment of subordinated personal services rendered by the 
employees that constitute exempt income of the latter.  

 
Interest and annual adjustment for inflation 

 
A new provision establishes that the assignment of rights in respect of 

income from granting the temporary use or enjoyment of real property will be considered 
a financing transaction. 

 
It is indicated that the amount received on the assignment will be treated as 

a loan, which will constitute a receivable or a debt includible in the calculation of the 
annual adjustment for inflation where the resulting amount will be taxable or deductible, 
as applicable. The difference between the amount of the consideration and the total 
amount of rents will be considered interest, which will be taxable or deductible, as 
applicable.  

 
In order to determine the amount of the annual inflation adjustment of 

these receivables or debts, it is specifically mentioned that the parties shall consider the 
discount rate fixed for the assignment of the right, the aggregate amount of rentals 
assigned and the term stipulated in the contract, in accordance with the requirements 
established in the Income Tax Regulations.  

 
Even though it will be necessary to wait for the issuance of the applicable 

provisions of the Income Tax Regulations, we understand that they will address the 
calculation of the portion of each payment realized by the lessee that should be treated 
as capital or interest.  

 
It is indicated that in any event rents accrued in accordance with the 

contract shall be includible in gross taxable income of the lessor even though the 
acquirer of the rights will actually collect them. 

 
The requirement for the rents to be includible in taxable income as accrued 

is inconsistent with the procedure established in the law for the timing of the inclusion of 
rents received by each individual or legal entity; we expect that this inconsistency will be 
corrected. 

 
We consider it proper that this type of transaction be treated as a financing 

transaction because it constitutes an incentive for the Mexican real estate market.  
 

Substitute tax for the credit on salary 
 
In correspondence with the Jurisprudence established by the Supreme 

Court of Justice of Mexico, which declared unconstitutional the substitute tax for the 
credit on salary because it violates the guarantee of proportionality in taxation, this tax 
(included in a transitional article of the Income Tax Law) is derogated.  
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Real estate trusts 
 
The amended provisions incorporate an incentive intended to promote the 

Mexican real estate market by establishing a regime for trusts solely engaged in the 
acquisition or construction of real estate for subsequent sale or lease, including the 
acquisition of the right to receive income from the lease of real estate.  

 
In accordance with the preamble to the reform, this is an incentive intended 

to motivate investment in this type of trusts by foreign and Mexican pension and 
retirement funds, where the latter must be established in accordance with Mexican law 
and in retirement fund investment companies. 

 
Through this provision, the legislators intend to provide full transparency of 

the trust so that investors may maintain the tax regime that would apply if they were to 
invest directly in real estate. However, due to the vagueness of the provisions in some 
cases this transparency will not be achieved but we expect that the tax authorities will 
issue general rules to improve this situation. 

 
The amended provisions establish that the trustee and beneficiaries of the 

trust will not be required to make estimated income tax payments on income obtained by 
the trust. 

 
These trusts must comply with the following requirements: 
 
a) They must be established in accordance with Mexican law. 
 
b) Their purpose must be the acquisition or construction of real estate for 

subsequent sale or lease, including the acquisition of the right to receive income from the 
lease of real estate.  

 
c) At least 70% of the trust's capital must be invested in the activities 

referred to in b) above and the remainder in Mexican government securities registered in 
the National Registry of Securities and Intermediaries or in debt-instrument investment 
companies. 

 
d) Compliance with the information requirements established by the Tax 

Administration Service (SAT) through general regulations.  
 
Mexican pension and retirement funds, established in accordance with 

Mexican law, that meet the requirements for deductibility by the contributing taxpayers, 
may invest up to 10% of their reserves in participation certificates issued by the trusts 
referred to herein. 

 
Rules have been incorporated into the law establishing the procedure for 

calculating the average cost of the participation certificates issued by the trust and the 
regime that beneficiaries, whether individuals, legal entities or foreign residents, must 
apply on the sale of these certificates. 
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In general, the following benefits are granted to investors in this type of 
trusts; however, no indication has been made of who should comply, nor how, with the 
formal obligations established for these trusts: 

 
a) With respect to the sale and lease of real estate, tax-exempt foreign 

pension and retirement funds are allowed to invest in a business trust without forfeiting 
their exemption. 

 
b) Other foreign residents may apply the foreign-resident regime on the sale 

of real estate in accordance with the applicable provisions of the Income Tax Law.  
 
c) Mexican individuals and legal entities are allowed to follow the tax regime 

applicable to each on the sale of participation certificates. 
 
Legal entities, beneficiaries of the trust, must include the corresponding 

profits in taxable income or deduct the corresponding losses derived from the trust's 
operations, regardless of whether they sell the participation certificates; however, nothing 
is said on whether the profit or loss should be considered for purposes of affecting the tax 
cost of the certificates when there is no distribution of funds, since there might be a 
duplication of the tax effects derived from non-distributed trust profits. 

 
For inexplicable reasons, in the case of individuals the new provisions do 

not provide the treatment applicable to the profit or loss derived from the trust's 
operations; we expect this situation will be clarified through the issuance of general 
regulations.  

 
The settlors that contribute real estate to these trusts may consider that 

they do not sell or otherwise dispose of these assets for tax purposes when the trustee 
leases them to the settlor and certain requirements are met.  

 
Interest 

 
We remind our readers that Mexican resident individuals are required to 

report interest income in their 2003 individual annual return. 
 
Through a transitional provision, the legislators have maintained the 

withholding income tax rate of 4.9% applicable on interest paid to foreign banks, 
including investment banks, registered with the SAT, provided that these individuals 
reside in a country with which Mexico has entered into a tax treaty currently in force, they 
are the beneficial owners of the interest and comply with the requirements established in 
the applicable tax treaty. 

 
VALUE ADDED TAX (VAT) 

 
Zero tax rate 

 
The sale of magazines published by the taxpayer is included in sales subject 

to VAT at the 0% rate; consequently, these taxpayers are now entitled to credit and 
recover shifted VAT on their expenses and investments.  
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It should be noted that a benefit had already been incorporated into the 
Miscellaneous Tax Resolution for 2003, that had the same economic effect, as a 
consequence of the provisions of the Expense Budget of the Federation for tax year 2003 
which, subject to a number of requirements, allowed these taxpayers to credit the VAT 
passed on to them but they could not claim this credit in accordance with the law.  

 
Hotel services 

 
We remind our readers that an article incorporated into the law last year 

took effect beginning January 1 of the current year, which establishes the VAT rate of 0% 
on the rendering of hotel and related services by companies engaged in the hotel 
business, when the same are rendered to foreign tourists that visit Mexico solely to 
attend conventions, congresses, expos or fairs, when these companies comply with the 
requirements established in this provision, including the general regulations already 
published in respect of its application. The date on which this article would go into effect 
had been deferred through a transitional provision of the law.  

 
SPECIAL TAX ON PRODUCTION AND SERVICES 

 
Telecommunications and mineralised water 

 
The tax on communications and related services has been repealed, 

including that on the sale or importation of mineralised water, because in accordance 
with the preamble to the Amendments, several treatments have been applicable and 
revenues from the collection of this tax were lower than expected.  

 
FEDERAL LAW OF THE TAX ON NEW AUTOMOBILES 

 
As indicated in the preamble to the Amendments, due to the opening up of 

the automotive industry market, it is necessary for this tax regime to include individual 
and legal entities that import automobiles for subsequent sale, since these persons are 
now subject to the tax on new automobiles. 

 
FEDERAL LAW OF FEES FOR GOVERNMENT SERVICES  

 
Permits related to electrical power and natural gas 

 
This law now includes new charges for government services provided in 

connection with the analysis and evaluation of applications related to the various sources 
or the co-generation of renewable power.  
 

* * * * * 
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