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TAX REFORM FOR 2008 
 
  On October 1, 2007 the Official Daily of the Federation published the 
Decrees that promulgate the Law of the Business Tax at the Flat Rate, the Law of the Tax 
on Cash Deposits and the Decree that amends, adds and derogates various provisions on 
Production and Services and the Law of the Value Added Tax and establishes the Subsidy 
for Employment. 
 
  In general, the new provisions will take effect as of January 1, 2008 except 
for the new limitations established in the Income Tax Law with respect to exempt income 
on the sale of shares traded in a stock exchange, which went into effect on October 2, 
2007; and the Law of the Tax on Cash Deposits, which will go into effect on July 1, 2008. 
 
  What is most significant and new in this package, which could have a 
significant impact on a large number of companies, is the new business tax at the flat 
rate that is introduced as a minimum tax in respect of income tax, although determined 
on a cash flow basis. The aspects of this new tax that are of great concern are, without a 
doubt, its interrelation with the income tax, since the former could represent an 
additional cost, as well as its possible availability as a tax that is creditable against direct 
taxes in other countries, which constitutes a competitiveness factor. 
 
  Unfortunately, once more we are faced with a tax reform that, despite its 
scope, is far from being the integral tax reform so frequently proclaimed. We also 
consider that it will not achieve the tax revenue goal originally contemplated. 
 
  Once again we sense a markedly tax revenue intended tax reform, which is 
discussed in these Tópicos Fiscales, plus a series of measures intended to facilitate the 
acts of disturbance to the taxpayer by the fisc, where we see neither simplification nor a 
formal attack against the informal economy. 
 
  In this issue of Tópicos Fiscales we analyze this tax reform and emphasize 
those provisions that, in our judgment, require clarification by the authorities for their 
implementation, whether through the issuance of miscellaneous tax rules or regulations. 
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  The comments set forth in these Tópicos Fiscales may not be shared by the 
administrative or judicial authorities; consequently, they should not be considered as 
professional advice, since it is necessary to analyze each particular case. 
 
  In the following pages we present our comments on the main aspects of the 
decrees, which are grouped according to the following 
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LAW OF THE BUSINESS TAX AT THE FLAT RATE 
 

Introduction 
 
  The most significant tax reform enacted is the Law of the Business Tax at 
the Flat Rate that will enter into effect on January 1, 2008 to replace the tax on assets as 
a minimum tax. Nevertheless, the new tax comprehends very different characteristics 
from the tax on assets, since it is a direct tax, as indicated in the Preamble to the Bill 
submitted by the Executive Branch. 
 
  Thus, a credit procedure has been established that allows taxpayers to pay 
the business tax at the flat rate (FLAT TAX) only on the excess over the income tax 
liability. For certain taxpayers, the business FLAT TAX will be higher than income tax. 
 
  In general, the new tax is determined based on cash flow, decreasing the 
income obtained from the sale or disposition of property, the rendering of independent 
services and the granting of the temporary use or enjoyment of property by the 
expenditures required to carry out such activities. These deductions will not include 
financing costs, royalties paid between related parties and certain other items. 
 
  The Preamble to the Reform Bill established that the purpose of including 
this tax was to tax a company’s total income from its production factors. However, the 
law that was finally passed by Congress contains important differences from the one 
proposed by the Executive Branch, which means that the stated objective of the same is 
not necessarily fulfilled. 
 
  Therefore, to determine the source and explanation of the components of 
the tax, as well as to adequately interpret the applicable provisions, in some cases it is 
necessary to refer to the Preamble to the Bill submitted by the Executive Branch, while 
for others, it is necessary to refer to the opinion reports generated in the legislative 
process. 
 
  The Law of the Business Tax at the Flat Rate establishes various tax credits 
in respect of items most of which we consider should be deductible, such as salaries and 
social security contributions, since if these credits are not utilized in the fiscal year they 
are generated, taxpayers will forfeit the right to utilize them in subsequent fiscal years. 
 
  One important matter which, as of the date of publication of these Tópicos 
Fiscales has yet to be defined is whether the payment of this tax is creditable in other 
countries under their local legislation, as well as under the terms of the treaties for the 
avoidance of double taxation. Evidently, if it is not possible to effect this credit, Mexico 
would be placed in a position of being less competitive, especially in relation to the 
United States of America, given the magnitude of U.S. investments in Mexico. 
 
  A transitional provision establishes the obligation for the Ministry of Finance 
to carry out a study on the advisability of repealing the income tax in respect of regimes 
applicable to legal persons and individuals obtaining income from business and 
professional activities, from leases and, in general, from granting the temporary use or 
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enjoyment of property, so that these persons would only be subject to the tax on business 
at the FLAT TAX. This study must be submitted to the Finance and Public Credit 
Committee of the Chamber of Deputies no later than June 30, 2011. 
 
  Provisions have been established to regulate the transition from the income 
and asset taxes to the FLAT TAX, emphasizing that such regime does not recognize the 
effects pending application on both the former taxes. 
 
  As has become customary, the Legislative Branch included a section in the 
related opinion reports in order to support the constitutionality of the new tax, intending 
to justify any possible violations to the constitution that the law could contain as a whole, 
as well as various provisions in particular. In line with several precedents issued by the 
Mexican Supreme Court of Justice, painstaking care has been taken to support the fiscal 
and the alleged extra-fiscal purpose of the FLAT TAX, in an effort to prevent it from being 
challenged by the taxpayers. 
 
  Nevertheless, we consider that although the aforementioned Preamble to 
the Bill submitted to Congress or the opinion reports issued by the Legislature include 
various arguments to justify the constitutionality of the business tax at the flat rate, this 
does not necessarily mean that the Federal Courts will hold the same opinions and, 
therefore, that it could be relied on that they could rule in any given way. 
 

General Regime  
 
Scope and parties subject to the tax 
 
  Natural and legal persons resident in Mexico, as well as nonresidents with a 
permanent establishment in Mexico are obliged to pay the business tax at the flat rate on 
income from the sale or disposition of property, the rendering of independent services 
and the granting of the temporary use or enjoyment of property, regardless of the place 
where such income is generated. 
 
  Nonresidents with a permanent establishment in Mexico are obliged to pay 
the business tax at the flat rate on the previously mentioned income when attributable to 
such establishment. For purposes of the business tax at the flat rate, the definition of 
permanent establishment and income attributable to the latter is the same as that set 
forth in the Income Tax Law or in the treaties for the avoidance of double taxation entered 
into by Mexico. 
 
  As established in the Opinion Report of the Finance Committee, even though 
the Income Tax Law defines the term permanent establishment and income attributable 
to the latter, in the case of the treaties for the avoidance of double taxation this definition 
differs from that established in the previously mentioned law, consequently, the 
beneficiaries of such treaties may validly apply it; therefore, it is proper that the business 
tax at the flat rate refer to the definition set forth in the treaties. 
 
  For purposes of the business tax at the flat rate, it shall be understood as 
the sale or disposition of property, the rendering of independent services and the granting 
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of the temporary use or enjoyment of property the activities that the Value Added Tax Law 
considers as such. However, there are still gray areas with respect to some concepts, for 
example, among others, acts and income. 
 

Accordingly, acts or activities that are not subject to the Value Added Tax 
Law, such as the disposition of property as a result of an inheritance or the deductible 
donation of property, or the rendering of subordinated personal services are also not 
subject to the business tax at the flat rate. 
  
  The Law of the Business Tax at the Flat Rate establishes the activities that 
are not subject to it, which, in principle, would imply that, on the one hand, there would 
be income not subject to the business tax at the flat rate and, on the other, that 
payments made in respect of such items would not be deductible; however, there are 
certain cases that cause concern as discussed below. 
 

Activities not within the scope of the tax 
 

a) Royalties 
 
  Taxpayers are not required to consider as includible within the scope of the 
FLAT TAX activities consisting of the granting of the temporary use or enjoyment of 
property between related parties, whether resident in Mexico or abroad, that give rise to 
the payment of royalties; that is to say, only royalty payments between independent 
parties shall be subject to this tax. For this purpose, the definition of related parties is the 
same as that set forth in the Income Tax Law.  
 
  Since the Income Tax Law contains a definition of related parties for natural 
persons and another for legal persons, we consider that each definition shall apply 
depending on the party in question. 
 
  The Opinion Report of the Finance Committee explains that this limitation is 
established because it has been detected that royalty payments are utilized as a means 
for reducing the taxable basis of income tax when they derive from transactions carried 
out between related parties, which is a situation that would also occur in the case of this 
new tax. 
 
  In our view there is no justification to legislate by exception with the 
purpose of generating tax revenue, since this circumstance will affect the competitiveness 
of Mexico in respect of countries where the deduction of this type of payments is allowed, 
provided that the related royalties are determined at the market rate. The establishment 
of this limitation will harm the performance of legitimate business where no tax benefit is 
pursued. 
 
  For example, payments made by a Mexican company to a related party 
abroad for the use of software cannot be deducted, and in the event that this Mexican 
company sublicenses the software to an independent party resident in Mexico, it is 
required to consider the royalties received as income for purposes of this tax. 
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  Notwithstanding that they relate to royalties, payments of every kind for the 
granting of the temporary use or enjoyment of industrial, commercial or scientific 
equipment constitute income subject to the FLAT TAX, regardless of the name by which 
they are designated. 
 
  It is worth pointing out the different treatment afforded to these payments 
for income tax purposes vis-à-vis the FLAT TAX; indeed, while in respect of income tax 
they qualify as royalties, in respect of the FLAT TAX they qualify as income from the 
temporary use or enjoyment of property, mainly taking into consideration that, as 
established in the Opinion Report of the Finance Committee, the FLAT TAX is treated as a 
minimum tax of the income tax. 
 
  In the treaties for the avoidance of double taxation with respect to taxes on 
income, Mexico has disregarded the interpretation contained in the Commentaries to the 
Model Convention for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion issued by the OECD, by treating payments of every kind for the granting of the 
temporary use or enjoyment of industrial, commercial or scientific equipment as 
royalties, instead of treating such payments as business profits. 
 

b) Financing operations 
 
  Financing or lending activities that give rise to the payment of interest that 
is not comprehended in the price of operations regulated by the law are not included in 
the activities subject to the FLAT TAX. 
 
  In conjunction with the foregoing, as inferred from the Opinion Report of the 
Finance Committee, taking into consideration that the value of investments is deductible 
at the time they are made, instead of deducting them, as in the case of the income tax, 
through depreciation or at their present value, which occurs with the immediate 
deduction, there is the generation of an economic effect that, as commented, would be 
equivalent to deducting, in addition to the amount of the investment, interest paid on the 
financing for acquiring such investments; in view of this circumstance, it is even indicated 
that it would be inexact to assert that the FLAT TAX does not allow the deduction of 
interest. 
 
  We consider that this justification is partially true, because the discount rate 
that would be utilized to determine the present value of the depreciation deductions is 
not necessarily equivalent to the rate applicable to financing obtained to acquire the 
property, since this rate incorporates factors inherent in the credit risk. Furthermore, in 
many instances, the related financing is not utilized for the acquisition of property but for 
other purposes, such as working capital. 
 

c) Financial derivative operations 
 
  Operations that qualify as financial derivative under the Fiscal Code are not 
considered subject to the FLAT TAX when the sale or disposition of the underlying 
instrument is not subject to this tax. 
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  Although the scope of this provision is vague, one of the possible 
interpretations is that all operations that qualify as financial derivative for tax purposes 
are subject to this new tax, except when the following conditions are met: i) that the 
underlying property may be sold or disposed of, even though not actually sold or 
disposed of, and ii) when the sale or disposition thereof is not subject to the FLAT TAX, 
which would be the case of financial derivative operations that are referred to shares, 
foreign currency or debt instruments. 
 
  The foregoing would imply that financial derivative operations referred to 
interest rates or indices, where the underlying property is not subject to being sold or 
disposed of, may be subject to the FLAT TAX. 
 
  It is important that the tax authorities clarify the treatment applicable to 
financial derivative operations referred to taxable or non-taxable underlying property. 
 

Exempt activities 
 

a) Occasional acts of individuals 
 
  Income of individuals that occasionally perform activities subject to the 
FLAT TAX is exempt. Activities will be considered occasional when an individual does not 
receive taxable income from business and professional activities or from the granting of 
the temporary use or enjoyment of property. In the case of the sale or disposition of 
property realized by taxpayers that receive this type of income, it is considered that an 
activity is occasionally performed when the related property has not been deducted for 
purposes of this tax. 
 
  In other words, income obtained by individuals from the performance of 
other than business and professional activities or from the temporary use or enjoyment of 
property is not subject to this tax since such activities qualify as occasional acts. In the 
event of the sale or disposition of property subject to any of the aforementioned activities, 
the related income shall be taxable only if the property sold or disposed of is treated as 
deductible for purposes of the FLAT TAX. 
 
  A transitional provision subjects to tax the sale or disposition of property 
acquired from January 1, 1998 to December 31, 2007, when individuals claimed the 
credit derived from the balance pending to be deducted in respect of such property, as 
commented in the related section of these Tópicos Fiscales. 
 

b) Credit instruments, shares of stock and notes receivable 
 
  Likewise, income is excluded from this tax when it derives from the sale or 
disposition of shares of stock, notes receivable and credit instruments, excepting 
certificates of deposit of property when the sale or disposition of the underlying property 
is subject to the FLAT TAX, and from non-amortizable real estate participation certificates 
or other instruments that grant the right to real property. It is clearly established that the 
sale or disposition of notes receivable does not comprehend the sale of the underlying 
property. 
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  It is noteworthy that in accordance with the Law of Credit Instruments and 
Credit Operations, the General Law of Commercial Companies and with various 
precedents established by the Federal Courts, the shares of stock of Mexican commercial 
companies are considered credit instruments, consequently, the above-mentioned 
exemption is applicable to such shares despite that they are not expressly referred to in 
the law. 
 
  The tax is also not payable on the sale or disposition by individuals of non-
amortizable real estate participation certificates or other instruments that grant rights to 
real property, when the sale or disposition of the property is exempt for these individuals 
because it qualifies as an occasional act performed by them. 
 

c) Real estate participation certificates issued by REITs 
 
  In accordance with the Opinion Report of the Finance Committee, since the 
Mexican real estate sector generates significant employment sources and promotes the 
development of other sectors in the economy, it considered advisable to exempt from the 
FLAT TAX income generated on the sale or disposition of non-amortizable participation 
certificates issued by trusts engaged in the acquisition and construction of real property 
intended for leasing or in the acquisition of rights to receive income from the leasing of 
such property (REITs), when registered in the National Registry of Securities and the sale 
or disposition thereof is carried out in stock exchanges or markets that are recognized in 
accordance with the international treaties that Mexico has in effect. 
 
  Notwithstanding the above-mentioned treatment, it is unwelcome that 
payment of the FLAT TAX generated as a consequence of the contribution of property to 
the REITs or to companies engaged in the same type of activities (REICs) is not deferred 
within the same time frame established for income tax purposes. 
 
  This situation could cause a double-taxation effect, since the FLAT TAX paid 
as a consequence of the contribution of property to the REITs or REICs cannot be 
credited against the income tax that is deferred as established in the related law.  
 

d) Domestic and foreign currency 
 
  The sale or disposition of domestic and foreign currency is exempt from the 
FLAT TAX except when the sale or disposition thereof is carried out by persons solely 
engaged in the sale of currency, indicating that for these purposes it considered that 
persons are engaged solely in the sale of currency when income from this type of activity 
represents at least 90% of their aggregate income subject to this tax. 
 

Exempt parties  
 

a) Federal Government and States of the Federation 
 
  The law exempts from the FLAT TAX the federal government, the states of 
the federation, the municipalities, the constitutionally autonomous entities and the 
entities of the state-related public administration, which in accordance with the Income 
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Tax Law or the Law of Revenue of the Federation are considered non-taxpayers of such 
tax. 
 

b) Not-for-profit entities 
 
  A second group of taxpayers not required to pay the FLAT TAX is mainly 
integrated by not-for-profit legal persons indicated in the Income Tax Law in respect of 
income not subject to this tax. Among others, the following are worth mentioning: 
political parties, the chambers of commerce and industry, including civil associations 
whose charter reflects the same legal purpose as the latter, labor unions and employer 
syndicates, associations or civil entities with cultural or religious purposes, institutions or 
civil entities established solely to administer funds and savings funds, consumer 
cooperative entities and savings and loan cooperative entities. 
  

c) Primary sector 
 
  The third group of exempt parties is comprised of natural and legal persons 
in the primary sector (persons engaged in agricultural, livestock raising, fishing and 
forestry activities) that are exempt from income tax, provided that they are registered in 
the Federal Registry of Taxpayers. The FLAT TAX is payable on income exceeding the 
exemption limits set forth in the Income Tax Law. 
 
  A transitional provision establishes that natural or legal persons in the 
primary sector that are not registered in the Federal Registry of Taxpayers are exempt, 
provided they enroll in the registry during tax year 2008 and that they comply with the 
requirements established for that purposes by the tax authorities through general 
regulations, which must be published as of August 2008. 
 

d) Pension and retirement funds 
 
  A FLAT TAX exemption applies to companies resident in Mexico, of which 
income-tax exempt foreign pension and retirement funds are shareholders, whose 
aggregate income originates at least by 90% solely from the sale or disposition of, or the 
granting of the temporary use or enjoyment of land and structures attached to the soil 
and from the sale or disposition of shares whose value derives by more than 50% from 
land and structures attached thereto, in the proportion of the shareholding or 
participation of such funds in the legal person. This treatment also applies when the 
funds participate as passive associates in an “asociación en participación”. 
 
  It is worth mentioning that the law does not establish a specific exemption 
when these pension and retirement funds resident abroad carry out direct investments 
because in accordance with the Opinion Report of the Finance Committee it is not 
necessary to exempt them, since they do not constitute a permanent establishment in 
Mexico and, as a consequence, are not subject to the FLAT TAX.  
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Taxable basis and tax rate 
 
  The FLAT TAX is calculated at the rate of 17.5% on the amount determined 
by subtracting from aggregate income generated from the activities referred to herein the 
deductions allowed by the law. 
 

 A transitional provision indicates that during tax year 2008 the tax rate of 
16.5% shall apply, while for tax year 2009 the tax rate of 17% shall apply. 
 
   However, a transitional provision establishes that the Executive Branch shall 
evaluate the results and effects of the application of the tax rate of 16.5% during tax year 
2008, taking into consideration the behavior of the country’s economy, for purposes of 
submitting the economic package for 2009. 
 

Income  
 

a) In general 
 
  For purposes of calculating this tax, taxable income is the price or 
consideration paid to the seller or transferor of the property, the provider of an 
independent service or the grantor of the temporary use or enjoyment of property plus 
any amount charged or collected from the acquirer for taxes, fees, regular or penalty 
interest, contractual penalties or any other item, including advances or deposits, with the 
exception of taxes that are shifted in accordance with the law. 
 
  Taxable income also includes advances or deposits refunded to the 
taxpayer, as well as credits or discounts that it receives, provided that the taxpayer 
claimed the corresponding deduction of the transactions that originated these items. 
 
  When no consideration is stipulated, the tax is determined by utilizing the 
value that corresponds to the property sold or disposed of, or the services rendered. 
 
  When the price or consideration charged by the taxpayer on the sale or 
disposition of the property, the rendering of independent services or the temporary use or 
enjoyment of property is not paid in cash or check but fully or partially in other property 
or services, the corresponding income shall be the market value or in the absence 
thereof, the appraised value of the property sold or disposed of, or the services provided. 
 
  In barter transactions and payments in kind income shall be determined in 
conformity with the value of each property transferred or whose temporary use or 
enjoyment is provided or for each service that is rendered. 
 

b) Time of recognition of income 
 
  It is considered that income is obtained when the consideration that 
corresponds to taxable activities is actually collected in conformity with the applicable 
provisions of the Value Added Tax Law. 
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  A transitional provision provides that income realized by taxpayers from 
taxable activities under this new tax, carried out before January 1, 2008, shall not be 
subject to the FLAT TAX even though the related consideration is received after such 
date, except when taxpayers opt to include in taxable income for income tax purposes 
only a portion of the price collected in the fiscal year, such as in the case of credit sales. 
 
  This transitional provision is welcome because it avoids payment of a 
double tax in cases where the corresponding income was included in taxable income for 
income tax purposes before January 1, 2008, but actual collection is made as of this date 
or subsequently. 
 
  Nevertheless, as of 2008, income that is taxed for income tax purposes, but 
collected in the following fiscal year, will cause distortion in respect of the FLAT TAX 
because there will be an item of income that is taxable in the year where it is actually 
collected against which it is not possible to credit income tax paid in some prior year. 
 
  In the case of income from the sale or disposition of property or the 
rendering of services that are exported, as an exception to the collection rule, it shall be 
understood that such income is obtained, when not collected within twelve months 
following that in which the exportation is carried out, on the date such term expires. 
 
  Another rule, that is an exception to the collection rule, applies in the case 
of property that is exported and subsequently sold or disposed of, or the temporary use 
or enjoyment thereof abroad is granted, in which case, the consideration for the sale or 
disposition or for the granting of the temporary use or enjoyment thereof shall be subject 
to the FLAT TAX at the time the related income should be included in taxable income for 
income tax purposes; that is to say, in the case of a sale or disposition, when the 
consideration is collected, when the related supporting voucher is issued, or the property 
is shipped or physically delivered, whichever occurs first, while in the case of the 
temporary use or enjoyment of property, when the consideration is collected, when it is 
due and payable, or when the related supporting voucher is issued, whichever occurs 
first. 
 
  In the case of the exportation of property or services, it is unwelcome that 
the law establishes a presumed situation for the recognition of income as accrued, taking 
into consideration that the general rule of this tax is to recognize the related effect on a 
cash flow basis. 
 

Deductions 
 

a) In general 
 
  Taxpayers may deduct expenditures incurred for the acquisition of property, 
the contracting of independent services or the temporary use or enjoyment of property 
utilized for the performance of activities consisting of the sale or disposition of property, 
the rendering of independent services or the granting of the temporary use or enjoyment 
of property or for management of the aforementioned activities or in the production, 
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marketing and distribution of property and services that give rise to income subject to the 
FLAT TAX. 
 
  Consequently, taxpayers of the FLAT TAX may deduct any expenditure 
related to income subject to this tax. For these purposes, it is possible to fully deduct 
expenses that, for example, in the case of the income tax do not constitute a deductible 
item when incurred, as is the case of inventories, land and fixed assets.  
 
  In addition, taxpayers may deduct expenses that, in general, should be 
incurred in order to generate the related income, such as, among others, administrative 
expenses, rents, and electric power. 
 
  Taxpayers may also deduct taxes paid in Mexico, except the FLAT TAX, 
income tax, tax on cash deposits, social security contributions and other that in 
conformity with the applicable legal provisions should be shifted. A transitional provision 
states that this deduction shall not apply to taxes generated before January 1, 2008, even 
when paid on or after this date. 
 
  Likewise, the law allows the deduction of the value added tax and the 
special tax on production and services when the taxpayer is not entitled to credit these 
taxes that are shifted to it, or that it paid on the importation of property or services, 
indicating that these taxes must correspond to deductible expenditures under the FLAT 
TAX. This procedure is equivalent to that established in the Income Tax Law for these 
cases. 
 
  Taxpayers may also deduct taxes incurred by third parties paid in Mexico, 
when included in the consideration, except income tax withheld or social security 
contributions. 
 
  Salaries and wages and social security contributions payable by the 
employer, even though not deductible under this new tax, as discussed in the related 
section of these Tópicos Fiscales, generate a credit against this tax. 
 
  Taxpayers may deduct expenditures consisting of government fees paid for 
the exploitation of property of public domain, for the rendering of a public service subject 
to a concession or permit, as applicable, provided that the related expenditure is 
deductible for income tax purposes. 
 
  Taxpayers may also deduct the amount of, property returns received, 
discounts or credits made, as well as deposits or advances that are refunded, provided 
that income from the transactions that originated them are subject to the FLAT TAX. 
 
  Consequently, returns received or discounts or credits made, once this tax 
takes effect, that correspond to transactions carried out before this tax is in force, cannot 
be deducted, which is congruous, since income generated by such transaction was not 
subjected to this new tax. 
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  In a manner similar to the provisions of the Income Tax Law, taxpayers may 
deduct for purposes of the FLAT TAX any indemnities for damages and lost profits and 
contractual penalties, whenever the law imposes the obligation to pay because they 
originate from created risk, strict liability, acts of God, force majeure or from actions of 
third parties, except when damages and lost profits or the cause that originated the 
contractual penalty, arose due to fault attributable to the taxpayer.  
 
  Prizes paid in cash by persons that organize lotteries, raffles, drawings, 
gaming and all sorts of contests, authorized in accordance with the applicable laws are 
also deductible. 
 
  The law establishes the possibility of deducting non-onerous and non-
remunerative donations under the same terms and limits established for income tax 
purposes. We wish to bring to the attention of our readers the inclusion of new limitations 
for the deduction of donations under the Income Tax Law, which are discussed in the 
related section of these Tópicos Fiscales. 
 
  As discussed in the related section of these Tópicos Fiscales, in the case of 
the sale or disposition of property or the rendering of independent services that are 
exported, the law deems income subject to the FLAT TAX transactions not actually 
collected during a twelve-month period following that in which the related exportation was 
made. In congruence with the foregoing, in the event that accounts receivable derived 
from these export transactions turn into bad debts and meet the deductibility 
requirements for income tax purposes, they would also qualify as deductible for purposes 
of the FLAT TAX, up to the amount of income that was subject to this tax at the time it 
was generated. 
 
  In the event the taxpayer recovers the amounts deducted as indicated 
above, such amounts will constitute taxable income for purposes of the FLAT TAX. 
 
  A transitional article provides that for purposes of the FLAT TAX 
expenditures that correspond to the sale or disposition of property, rendering of 
independent services or the temporary use of property that are utilized to perform 
activities, which accrued prior to the law’s entrance into effect, shall not be deductible, 
even though payment is made after that date. 
 
  In accordance with the above transitional provision all expenditures accrued 
before 2008 are not deductible. Even though this provision seeks to provide congruence 
to the treatment of income in respect of transactions accrued up to tax year 2007 and 
collected as of 2008, the establishment of a deduction criterion based on the concept of 
“accrual” is unwelcome, since it might generate uncertainty with respect to the 
determination of non-deductible expenditures. 
 

b) Salaries, wages and related compensation 
 
  The law expressly establishes the non-deductibility of expenditures incurred 
by taxpayers that in turn constitute income of the individuals that receive them under the 
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terms of the Income Tax Law, which represent salaries and other compensation that such 
law equates to the rendering of a subordinated personal service. 
 
  Consequently, for the determination of this tax the law does not allow the 
deduction of expenditures that relate to items that are fiscally taxable under the caption 
of salaries and wages. Nevertheless, as explained in the related section of these Tópicos 
Fiscales, the law allows a credit against the FLAT TAX that is generated as a result of the 
non-deductibility of these items, which are taxable to the individuals that receive them. 
 
  Taking into consideration that these items only generate a credit for 
taxpayers of the FLAT TAX for the same tax year, not a deduction, implies that taxpayers 
that determine a FLAT TAX lower than this credit, before application of the same, cannot 
claim a benefit for the excess amount. 
 
  This situation would not occur in the event that these expenditures could be 
considered as a deduction, since the Law of the Business Tax at the Flat Rate does 
indeed contemplate the possibility that taxpayers that determine deductions in excess of 
their income for the fiscal year may utilize a credit applicable in subsequent tax years 
calculated on the excess amount. 
 

c) Requisites of deductions 
 
  In order that taxpayers may deduct expenditures under the FLAT TAX, these  
must correspond to the acquisition of property, the rendering of independent services or 
the temporary use or enjoyment of property for which the seller or transferor, the 
provider of independent services or the grantor of the temporary use or enjoyment of 
property, as applicable, should pay the tax. 
 
  Nevertheless, taxpayers may deduct expenditures incurred through any of 
the persons that are not subject to the FLAT TAX, such as, among other, the Federal 
Government, the States, labor unions, chambers of commerce, industry and similar, 
authorized beneficiaries of donations, the primary sector and individuals in respect of 
occasional acts. 
 
  In order to be deductible, expenditures incurred abroad or paid to foreign 
residents with no permanent establishment in Mexico must correspond to expenditures 
that, if incurred in Mexico, would be deductible for purposes of the FLAT TAX. 
 
  Accordingly, when taxpayers make payments related to their taxable 
activity, they should bear in mind that, in order to claim the deduction thereof, it is 
necessary that the related expenditure be payable to a taxpayer of the FLAT TAX or to 
persons that, although exempt from the FLAT TAX, are entitled to receive payments that 
are deductible to taxpayers of this tax. 
 
  These expenditures must also be strictly indispensable to carry out 
activities consisting of the sale or disposition of property, the rendering of independent 
services and the granting of the temporary use or enjoyment of property for which the tax 
should be paid. 
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  The law does not allow taxpayers to deduct expenditures paid to pension 
and retirement funds under certain presumed situations established under the terms of 
the Income Tax Law, which is a situation that could generate distortions because the 
taxpayer would not be able to deduct payments legitimately made. 
 
  In all cases, expenditures must be actually paid at the time of the deduction 
thereof, even in the case of tax prepayments. In the event of payments through check, it 
is considered that the expenditure has been actually incurred on the date it has been 
collected; therefore, taxpayers should establish the necessary controls to verify that the 
transaction has been reflected in the bank accounts, as occurs in respect of the value 
added tax. 
 
  The law also considers as actually paid the considerations that are 
deducted when the taxpayer delivers credit instruments signed by a different person or 
when the obligation is extinguished through an offset or through giving in payment. 
 
  In contrast to what is established with respect to income that, in the 
absence of actual collection, is considered realized when the obligation that generates the 
consideration is extinguished in any manner, in accordance with the VAT Law, in the case 
of deductions, the law contemplates only the specific presumptive situations indicated 
above, which is unfortunate. 
 
  The law presumes that the issuance of credit instruments by the taxpayer, 
other than a check, constitutes guarantee of payment of the price or the agreed 
consideration. In these cases, it shall be understood that payment has been effected 
when it is actually made, or when the obligation is satisfied through any form of 
extinguishment. 
 
  It should be noted that, in case that a credit instrument other than a check 
is issued that constitutes, or is presumed to constitute a guarantee of payment, the 
deduction will be considered valid when payment is actually made or when the obligation 
is satisfied through any form of extinguishment, which implies that if there was only a 
guarantee or a presumption thereof in respect of the transaction the latter should be 
considered paid through any form of extinguishment of obligations, which does not occur 
when such guarantee or presumption does not exist; this is a situation that we consider 
unjustified. 
 
  In the case of installment payments, the law provides that the deduction will 
be valid in the amount of the partial payments actually made in the month or in the 
related fiscal year. 
 
  Additionally, expenditures incurred by the taxpayer must comply with the 
deductibility requisites established in the Income Tax Law. It is considered that these 
requisites are not met when the expenditures are supported with vouchers issued by the 
party that incurred them (self-invoicing), nor those whose deduction is determined by a 
specified percentage of aggregate income or of expenditures incurred by the taxpayer, or 
in fixed amounts based on measurement units, authorized through administrative rulings 
or resolutions. 
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  A transitional provision establishes that during tax year 2008, in the case of 
a first sale or disposition carried out by individuals engaged in agricultural, livestock 
raising, forestry or fishing activities, persons with no fixed establishment in respect of 
industrial waste or small miners, the acquisition of property may be evidenced  without 
supporting documentation that meets the aforementioned tax requisites, to the extent 
that they comply with the requisites set forth in the miscellaneous resolution in effect. 
 
  Expenditures that are partially deductible for income tax purposes will also 
be deductible for purposes of the FLAT TAX in the same proportion or up to the limit 
established in the Income Tax Law, as applicable. 
 
  In the case of property of foreign origin introduced into Mexico, the 
deduction thereof may be claimed provided that the taxpayer proves compliance with the 
requisites for the legal permanence thereof in the country, in conformity with the 
applicable customs laws, regardless of the customs regime adopted by the taxpayer. 
 

d) New investments of the last four-month period of 2007 
 
  The law establishes the possibility of claiming an additional deduction for 
expenditures actually incurred in the acquisition of new investments in the last four-
month period of 2007 that are deductible under the FLAT TAX up to the amount of the 
consideration actually paid for these investments in that period, which will apply not only 
for the determination of the fiscal years’ FLAT TAX liability, as well as for the applicable 
tax prepayments. The deduction of these expenditures must be made in three fiscal years 
beginning in 2008 until fully deducted, by applying a third portion in each fiscal year, 
restated for inflation. 
 
  The definition of investments is the same as that set forth in the Income Tax 
Law. New investments are those utilized for the first time in Mexico. 
 
  FLAT TAX prepayments shall be equivalent to the one-twelfth portion of the 
amount deductible in each fiscal year, restated for inflation, multiplied by the number of 
months comprised from the beginning of the fiscal year to the month for which the 
prepayment is made. 
 
  In the case of new investments acquired between September and December 
2007, not fully paid in that period, the law provides that taxpayers may deduct payments 
made as of 2008. This explanation is necessary because, as indicated, the general rule is 
that purchases made in 2007 but paid in 2008 are not deductible. 
 
  Unfortunately, this additional deduction does not apply to new investments 
made before September 1, 2007, nor to those that do not qualify as new that are 
acquired in the last four-month period of that year. 
 
  The foregoing will be specially critical when taxpayers sell or dispose of the 
investments that do not qualify for the abovementioned transition, since there will be no 
recognition of the cost pending to be deducted and will only be allowed the possibility to 
apply certain credit that is discussed in the applicable section of these Tópicos Fiscales, 
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which is available only in the case of specified investments up to a certain percentage, 
thus disregarding the taxpayers’ real capacity to bear the tax burden. 
 
  This treatment, by partially disregarding the tax effect of investments 
already made, causes uncertainty, since the rules of tax deductibility are drastically 
changed in respect of those that existed at the time the investments were made. 
 

e) Bonding companies 
 
  Amounts paid by bonding institutions to cover the payment of claims are 
deductible, as a consequence, these taxpayers are not allowed to deduct the creation of, 
or increment to the reserves for bonds outstanding and for contingencies, which is an 
obligation established by the applicable laws. 
 
Tax of the tax year 
 
  The FLAT TAX shall be calculated in respect of tax years and paid through a 
return that should be filed within the same term established for filing the annual income 
tax return.  
 
  The procedure that must be followed for the determination of the tax year’s 
FLAT TAX may be summarized as follows: 
 

 Total income realized 
less: Authorized deductions1 
 FLAT TAX Basis  
times: Tax rate: 17.5% (17% or 16.5%, if applicable) 
 (FLAT TAX) 
less: Credit of preceding tax years due to deductions exceeding income 
less: Credit due to taxable salaries and social security contributions 
less: Credit due to investments pending to be depreciated from 1998 

through 2007 
less: Taxpayer’s income tax liability actually paid2 
 FLAT TAX payable in the tax year3 
less: FLAT TAX prepayments 
 FLAT TAX payable (credit) 

 
  It is unwelcome that the law does not allow that the amount on which this 
tax is calculated and paid be considered for the determination of the CUFIN balance; that 
is to say, the law does not contemplate the possibility of considering this tax as a tax 
determined based on profits with respect to which an eventual distribution may be made 
with no need of any additional corporate income tax payment. 
 

                                            
1 Considering the additional deduction of new investments made in the last four-month period of 2007. 
2 Including income tax paid on dividends that do not derive from the CUFIN or CUFINRE and income tax paid 
abroad. 
3 The application of the credits does not give rise to credit balances. 
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  Additionally, it is also unwelcome that unlike the procedure established with 
respect to the asset tax, no mechanisms are established to recover the FLAT TAX paid in 
preceding tax years, when in a given year income tax may exceed such tax; or to credit 
income tax of preceding tax years against the FLAT TAX thus making it a final tax. 
 
  Below we indicate each of the credits that may be claimed for purposes of 
determining the amount of the FLAT TAX payable in the related tax year, taking into 
account the priorities set forth below for claiming the credits: 
 

Credit when deductions exceed income 
 

a) Calculation of the credit 
 
  When the amount of authorized deductions for purposes of the FLAT TAX 
exceeds income subject to this tax realized in the tax year, taxpayers will be entitled to a 
tax credit for the amount determined by applying the FLAT TAX rate to the excess. This 
credit will be claimed regardless of any credit balance generated as a result of the 
prepayments made during the related tax year. 
 
  This tax credit may be claimed against the FLAT TAX of the tax year in 
question and the prepayments of the following ten tax years until exhausted, except in the 
case of taxpayers that have concessions with respect to property of public domain or to 
render public services, in which case, this balance may be claimed up to the term of the 
concession granted, even if this term exceeds ten years. 
 

b) Credit against income tax of the tax year 
 
  The credit due to the excess of deductions over income may be claimed 
against income tax payable in the tax year this credit was generated, in which case, this 
amount will no longer be creditable against the FLAT TAX of subsequent tax years and 
the application thereof will not generate any right to a refund. 
 
  It is important to point out that this is the only credit generated for 
purposes of the FLAT TAX that may also be claimed against the income tax liability of the 
tax year it is generated. The following credits may only be claimed against the FLAT TAX 
of the tax year. 
 

c) Loss of the right to claim a credit 
 
  When a taxpayer fails to claim in a given tax year the tax credit set forth 
herein, being entitled to do so, such taxpayer will forfeit the right to claim it in 
subsequent tax years up to the amount of the applicable credit. 
 
  It is also established that the right to claim a credit is personal of the 
taxpayer and cannot be transferred to another person even as a result of a merger. 
 
  In the case of a spin-off of companies, the law establishes the possibility of 
splitting the right to claim a credit between the original company and the spin-off 
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companies in the proportion in which the sum of the aggregate value of inventories and 
accounts receivable related to the business activities of the original company is split, 
provided that the latter was mainly engaged in these activities, or the sum of the fixed 
assets provided that the original company was mainly engaged in other business 
activities. 
 
   For purposes of determining the aforementioned proportion, investments in 
movable property not related to the main activity should be excluded. 
 

d) Restatement of the credit 
 
  The amount of the tax credit determined in a tax year will be restated for 
inflation by multiplying it by the restatement factor applicable to the period comprised 
from the last month of the first half of the tax year in which the tax credit was determined 
to the last month of the same tax year. 
 
  The portion of the tax credit of preceding tax years already restated for 
inflation pending to be credited against the FLAT TAX of subsequent tax years will be 
adjusted for inflation by multiplying it by the restatement factor applicable to the period 
comprised from the month in which restatement was made for the last time to the last 
month of the first half of the tax year in which the credit is claimed. 
 
  For these purposes, when the number of months of the tax year in which the 
tax credit was determined is an odd number, the month immediately preceding that 
which corresponds to half of the tax year will be deemed the last month of the first half of 
the tax year. 
 

Credit due to taxable salaries and social security contributions 
 
  Against the difference payable, once the credit referred to in the preceding 
section has been claimed, taxpayers will be entitled to claim the credit of the amount 
determined by multiplying the amount of social security contributions due and paid in the 
tax year as well as taxable income that is the basis for the calculation of the income tax 
liability of each person to whom income from salaries and in general for the rendering of 
a subordinated personal service is paid, by the factor that corresponds to each tax year 
(0.165 for 2008; 0.170 for 2009 and 0.175 subsequently). 
 
  In order to be in a position to claim this credit, taxpayers must remit 
income tax withheld on salaries and in general for the rendering of a subordinated 
personal service, and they deliver to the employees entitled to the subsidy for 
employment, the applicable amounts in accordance with such subsidy. 
 
  Through a transitional provision it is established that this credit cannot be 
claimed on expenditures incurred before 2008, even if subsequently paid. 
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Credit for balance pending to be deducted on investments from 1998 to 2007 
 
  Transitional provisions contemplate the possibility of claiming a tax credit 
on investments made from January 1, 1998 to December 31, 2007 that are deductible in 
accordance with the law set forth herein, with respect to which the additional deduction 
established in the applicable section of this Tópicos Fiscales was not claimed. 
 
  The cited tax credit will be obtained by multiplying the restated balance 
pending to be deducted of each investment made as of January 1, 2008, by the 
applicable factor, at the tax rate in effect during the tax year in question (0.165 for 2008, 
0.170 for 2009 and 0.175 thereinafter); the resulting amount is creditable against the 
FLAT TAX at the annual rate of 5% during a period of ten tax years beginning in 2008. 
 
  It is established that in the event that before tax year 2018 the taxpayer 
sells or disposes of the investments eligible for the tax credit or in the event that they are 
no longer useful for the generation of income, the taxpayer will not be entitled to claim 
the pending tax credit with respect to the related property beginning as of the tax year in 
which the sale or disposition is made.  
 
  In the case of tax prepayments, taxpayers will be entitled to credit the 
twelfth part of the tax credit thus determined, multiplied by the number of months 
comprised from the beginning of the related tax year to the month to which the payment 
corresponds. 
 
  It is specifically established that the cited tax credit may be restated for 
inflation annually or for purposes of the prepayments. 
 
  This tax credit should be claimed annually before the credit that 
corresponds to the income tax liability; first against the flat tax prepayments, before 
claiming such credit against estimated income tax payments. In both cases, the credit 
cannot exceed the amount of the FLAT TAX. 
 
  Investments made before tax year 2008 that are subject to this regime are 
entitled to a balance pending to be deducted as of December 31, 2007 despite that they 
have not been actually paid; consequently, the deduction of expenditures incurred as a 
result of these investments subsequent to this date is not allowed. 
 
  When the taxpayer fails to claim this tax credit in the applicable tax year, it 
will not be entitled to do so in subsequent tax years. This implies that taxpayers that 
determine a FLAT TAX lower than this credit, will no longer be entitled to apply the 
remainder thereof in subsequent tax years. 
 
  In the case of a merger of companies, the surviving company or that arising 
as a result thereof will continue to claim the pending credits that correspond to the 
disappearing companies; for this purpose, the surviving company will have to identify 
these credits individually and separately from its own credits. 
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  In the case of a spin-off of companies, the original company and the spin-off 
companies will split between them the pending credits, in the proportion in which they 
split the sum of the value of the investments; for this purpose, they must identify the tax 
credits individually and separately from their own tax credits. 
 

Credit of the tax year’s income tax liability 
 
  Against the net amount determined, after the aforementioned credits are 
claimed, the taxpayer will be entitled to credit an amount equivalent to the tax year’s 
income tax liability of the taxpayer and up to this net amount. The result thus obtained 
will be the amount of the FLAT TAX payable. 
 
  The taxpayer’s income tax liability available for credit will be the amount of 
income tax actually paid in accordance with the terms of the respective law; however, 
income tax paid through credits or reductions carried out in accordance tax provisions, 
such as the application of tax incentives or preferential treatments afforded to specific 
taxpayers, cannot be credited. 
 
  This limitation may cause that taxpayers entitled to income tax credits or to 
a tax incentive pay the FLAT TAX, even in those cases in which the income tax liability 
originally determined exceeds the FLAT TAX before the application of the credits or tax 
incentives previously referred to. This implies that these tax incentives may no longer 
benefit the taxpayer. 
 
  Regardless of this limitation, the tax paid through the credit of the tax on 
cash deposits and payments made through an offset in accordance with the Fiscal Code 
will in fact be treated as the taxpayer’s income tax liability actually paid. 
 
  In our opinion, this treatment is welcome because as established in the 
Opinion Report of the Finance Committee, failure to recognize the credit of the tax on 
cash deposits will annul the intended effect by allowing that such tax be credited against 
the income tax liability, and, in the case of an offset under the terms of the Fiscal Code, 
such offset is actually a way of extinguishing the obligation to pay the tax when the fisc 
and the taxpayer are reciprocally creditor and debtor. 
 

a) Credit of income tax paid on the distribution of dividends 
 
  It is also considered that income tax actually paid on the distribution of 
dividends or profits that do not derive from the CUFIN or CUFINRE constitutes the 
taxpayer’s income tax liability, provided that the related payment was made in the tax 
year with respect to which the FLAT TAX is calculated. 
 
  If this credit is not allowed, there may be a double payment of the tax due 
to the possibility for taxpayers to credit this tax against their income tax liability of the 
tax year and of the following two tax years. 
 
  It is unwelcome that this credit is only applicable against the FLAT TAX of 
the tax year in which dividends are distributed and that it is not allowed, as in the case of 



 - 25 - 

income tax, the application thereof at least in the following two tax years, which will 
trigger adverse consequences in those cases in which the FLAT TAX is lower than this 
credit. 
 
  Through a transitional provision it is established that for tax year 2008 it 
may be considered as the taxpayer’s income tax liability to be credited, the tax actually 
paid in this respect in tax years 2006 and 2007, provided that it was not credited before 
against income tax. 
 
  This provision allows recognizing fully or partly income tax actually paid in 
tax years 2006 and 2007 as a result of the distribution of dividends or profits that do not 
derive from the CUFIN or CUFINRE, against the FLAT TAX of tax year 2008.  
 

b) Credit of the tax paid abroad 
 
  It is also considered as the taxpayer’s income tax liability, the tax paid 
abroad on foreign source income subject to the FLAT TAX. 
 
  Congruously with the provisions set forth in the Income Tax Law on matters 
related to the credit of taxes paid abroad, it is established that the tax that will be 
creditable against the FLAT TAX, under no circumstance can exceed the amount which 
results from the application of the FLAT TAX rate to the difference of income less the 
deductions applicable to transactions carried out abroad in accordance with the rules 
established in this law; it is further provided that the amount of the tax creditable against 
the FLAT TAX cannot exceed the creditable amount for income tax purposes. 
 

c) Credit applicable by individuals 
 
  In the case of individuals obliged to pay the FLAT TAX, who in addition to 
income subject to this tax, realize income from salaries, such individuals will only be 
entitled to credit income tax actually paid in the proportion represented by aggregate 
taxable income for income tax purposes, excluding income from salaries, with respect to 
aggregate taxable income. 
 

Credit of prepayments 
 
  Against the amount payable by the taxpayer, once the aforementioned 
credits are carried out, the taxpayer will be entitled to credit prepayments actually paid, 
applicable to the same tax year; in the event that it is not possible to credit the full 
amount thereof, it may offset the non-credited amount against the taxpayer’s income tax 
liability of the same tax year. 
 
  In the event that subsequent to the offset of the FLAT TAX credit balance 
against the taxpayer’s income tax liability of the same tax year there is a credit balance, 
the refund thereof may be requested. 
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Prepayments  
 
  Taxpayers of the FLAT TAX are obliged to make monthly prepayments on 
account of this tax through a return that should be filed before the authorized offices 
within the same term established for filing estimated income tax payments. 
 
  The prepayments will be determined by subtracting from aggregate income 
realized in the period comprised from the beginning of the tax year to the last day of the 
month to which the payment applies, the authorized deductions applicable to the same 
period. It should be noted that deductions should include the deduction applicable to the 
twelfth portion of new investments made during the last four-month period of tax year 
2007. 
 
  In general terms, the procedure to be followed is set forth below: 
 

 Total income realized in the period 
less: Authorized deductions of the period 
 FLAT TAX Basis  
times:  Tax rate: 17.5% (17% or 16.5%, if applicable) 
 Prepayment 
less: Credit of preceding tax years due to deductions 

exceeding income 
less: Credit due to taxable salaries and social security 

contributions 
less: Credit due to investments pending to be depreciated  
less: Taxpayer’s prepayment actually paid 
 FLAT TAX prepayment payable by the taxpayer 
less: FLAT TAX Prepayments made in the tax year 
 Payable FLAT TAX payment 

 
  It should be noted that this procedure follows the principles for the annual 
calculation except that it is not possible to credit income tax withheld abroad (although 
this income is in fact included) or the tax paid on the distribution of dividends that do not 
arise from the CUFIN or CUFINRE. 
 
  It is worth mentioning that congruously with the income tax provisions, 
REITs will not be obliged to make flat tax prepayments; however, it is unwelcome that this 
same exception is not made in the case of REICs which are also exempt from the 
obligation of making estimated income tax payments. 
 
  In view of the fact that flat tax prepayments are determined considering 
income and deductions that comply with tax requirements, based on the cash flow, the 
controls required to comply with the obligation of filing these tax prepayments legally and 
in due time should be implemented. 
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Exceptions 
 
Financial intermediaries 
 
 Income 
 
  Unlike the rest of taxpayers, a specific FLAT TAX regime is afforded to 
certain persons integrating the financial system for the calculation of income realized as 
a result of the rendering of financial intermediation services, which in general, implies 
considering the payments and collections of interest on an accrual basis. 
 
  The parties integrating the financial system that are afforded this specific 
treatment are credit institutions, insurance institutions, bonded warehouses, financial 
leasing institutions, brokerage firms, credit unions, popular financial companies, financial 
factoring companies as well as limited and multiple purpose financial companies that are 
considered as parties integrating the financial system in accordance with the Income Tax 
Law. This treatment will also be afforded to persons that are exclusively engaged in 
financial intermediation activities and those that carry out loan portfolio collection 
transactions. 
 
  For these purposes, holding companies of financial groups, bonding 
institutions, companies that manage retirement funds, equity and money-market funds 
are not deemed parties integrating the financial system. 
 
  It is deemed that a taxpayer is exclusively engaged in financial 
intermediation activities, when income realized as a result of the financial intermediation 
margin represents at least 90% of the taxpayer’s income. 
 
  The financial intermediation margin is determined by subtracting payable 
interest from interest accrued in favor, and adding or subtracting, as applicable, the net 
result due to the monetary position which corresponds to the loans or debts whose 
interest integrates such margin; for this purpose, the financial information rules that 
should be observed by the parties integrating the financial system should be applied in all 
cases. In this respect, interest defined as such in the Income Tax Law is deemed interest. 
 
  In the event that the financial intermediation margin is negative, the 
deduction thereof may be claimed against other income subject to the FLAT TAX. 
 

Insurance institutions 
 
  Insurance institutions will determine the financial intermediation margin by 
adding interest accrued in favor to funds applied to the mathematical reserves for life 
insurance and pensions as well as interest accrued in favor due to funds applied to the 
administration of funds linked to life insurance. 
 
  Interest credited to the aforementioned mathematical reserves and 
additional interest accrued in favor of the insured parties will be subtracted from this 
sum. For these purposes, yields of any type obtained from the funds subject to the cited 
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mathematical reserves for life insurance and the administration of pension and 
retirement funds linked to life insurance will be deemed interest in favor of insurance 
institutions. 
 

Deductions 
 
  Credit institutions, insurance institutions, bonded warehouses, financial 
leasing institutions, brokerage firms, credit unions, popular financial companies, financial 
factoring companies as well as limited and multiple purpose financial companies that are 
considered as parties integrating the financial system in accordance with the Income Tax 
Law and the persons that are exclusively engaged in financial intermediation activities 
and those that carry out loan portfolio collection transactions, will be entitled to claim the 
deduction of losses incurred due to uncollectible loans related to services with respect to 
which interest is accrued in favor. 
 
  This deduction is applicable provided that the deduction requirements set 
forth in the Income Tax Law are met. The law clearly establishes that these deductions 
are admissible even in the case of credit institutions that opted to claim the deduction of 
the amount of the global preventive reserves set forth in the law. 
 
  In addition, these taxpayers will be entitled to claim the deduction of the 
following items, provided that they derive from the portfolio of loans that represent 
services with respect to which interest is accrued in favor: 
 

- The amount of debt reductions, forgiveness, bonuses and discounts, 
understanding as such the amount forgiven from the payment of the loan, 
either partly or fully. 

 
- Losses incurred on a portfolio sale when the sales price amounts to a value 

lower than the outstanding balance of the loans. The outstanding balance of 
the loans is integrated by the amount of the loan actually granted to the 
borrower, adjusted as a result of interest accrued in favor recognized for 
purposes of the calculation of the financial intermediation margin, the 
collections of principal and interest as well as debt reductions, forgiveness, 
bonuses and discounts granted. 

 
- Losses incurred as a result of a giving in payment, which are determined by 

subtracting from the outstanding balance of the related loan, the market or 
appraised value, as applicable, of the property received as a giving in payment. 

 
  The amounts recovered by the taxpayer deducted in accordance with the 
presumptive situations established in this section, will constitute income subject to the 
FLAT TAX. 
 
  In the case of credit institutions, it is established that this deduction may be 
claimed in substitution of the general “deduction” applicable to the institutions, although 
unfortunately it is not clearly established whether the “deduction” refers to uncollectible 
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loans only or also to the rest of the deductible items (debt reductions, bonuses, losses 
incurred on the sale of portfolios and others). 
 
  Under no circumstance this deduction may exceed 2.5% of the average 
annual value of the whole portfolio of loans of the applicable tax year. 
 
  Like the procedure set forth in the Income Tax Law, when the restated 
accumulated balance of the global preventive reserves rated as C, D and E that credit 
institutions have as of December 31, of the immediately preceding tax year exceeds the 
accumulated balance of the same reserves outstanding as of December 31 of the tax year 
in question, the excess will be deemed taxable income of the tax year, which will be 
restated for inflation. 
 
  It is also established that for purposes of the calculation of taxable income 
referred to in the preceding paragraph, these institutions should not consider the 
reductions applied against the reserves due to penalties instructed or authorized by the 
banking authorities. 
 
  The amount recovered of loans whose reserve had been deductible in 
accordance with the cited terms will constitute taxable income of the tax year in which 
this situation occurs, up to the amount of the deduction claimed, restated for inflation, 
provided that it was not previously included in taxable income. 
 

Insurance institutions 
 
  Since there is a particular income tax regime applicable to this sector of 
taxpayers, there are also particular rules on deduction matters. 
 
  Insurance institutions authorized to sell life insurance or pension insurance 
in accordance with social security laws, may claim the deduction of the establishment or 
increase of mathematical reserves linked to this insurance as well as the establishment or 
increase made with respect to administration funds linked to life insurance. 
 
  In addition to claiming the aforementioned deduction, institutions 
authorized to sell pension insurance may claim the deduction of the establishment or 
increase of the special mathematical reserve as well as other reserves set forth in the law, 
when they comply with the condition that any release of the reserve should be applied to 
the special pension insurance fund where the Federal Government participates as 
beneficiary in accordance with the applicable law. 
 
  Unlike the general payment and collection regime set forth in the law, in the 
cases previously mentioned, the deduction of the establishment or increase of the 
reserves is allowed, despite that they do not constitute disbursements of the taxpayer 
because these are mandatory reserves in accordance with the law that governs this 
sector. 
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  In addition, the Preamble to the Bill establishes that this deduction is 
allowed because the cited reserve contains a saving component for the parties insured; 
therefore, does not represent income for the insurance companies. 
 
  This would allow insurance companies to claim the deduction of the 
establishment or the increase that in accordance with the law should be made from this 
reserve regardless of the tax year in which the applicable insurance premiums are 
collected. The foregoing is established for purposes of segregating this deduction with 
respect to an eventual expenditure when the supported risk occurs. 
 
  In the case of the sale of insurance for earthquakes and other catastrophic 
risks, this possibility is restricted because the taxpayer will only be entitled to claim the 
deduction of the establishment or increase of the catastrophic reserves in the part 
exceeding actual interest. In the event that actual interest exceeds the establishment or 
increase of the reserve, the excess will constitute income subject to the FLAT TAX. 
 
  In addition to the possibility for insurance companies to claim the deduction 
of the establishment or increase of the reserve previously referred to, they will also be 
entitled to claim the deduction of amounts paid to insured parties or to their beneficiaries 
when the risks covered by the policies contracted occur. In the event that these reserves 
are affected or reduced due to the payment of covered risks, this reduction will constitute 
income. 
 
Trusts 
 
  It is established that when any person carries out activities subject to the 
FLAT TAX through a trust, the financial institution shall determine, in accordance with the 
terms of the applicable law, the result or tax credit applicable to these activities and will 
comply on account of the group of beneficiaries with the obligations set forth in such law, 
even the obligation of filing prepayments. 
 
  The beneficiaries will treat as taxable income of the tax year, the portion 
thereof which as a result of the activities carried out through the trust applies to them in 
accordance with the trust agreement and shall credit in this same proportion the tax 
credit when the amount of the deduction exceeds the related income; as well as 
prepayments actually made by the fiduciary institution and the credit deriving from 
salaries and social contributions paid.  
 
  It is established that the FLAT TAX prepayment applicable to the activities 
performed through a trust, shall be calculated in accordance with the general applicable 
provisions commented on under the related section of these Tópicos Fiscales. For these 
purposes, it is clearly established that the fiduciary institution shall file a return with 
respect to its own activities and a return for each trust in which it acts as a fiduciary 
institution. 
 
  When no beneficiaries have been appointed or they cannot be identified, it 
shall be understood that the activities subject to the FLAT TAX carried out through the 
trust are performed by the settlor. 
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  The beneficiaries or, if applicable, the settlors will respond for any non-
compliance with the obligations that must be complied on their account by the fiduciary 
institution. 
 
  On the other hand, it is further provided that when a specific trust does not 
qualify as a business trust in accordance with the provisions of the Income Tax Law, the 
beneficiaries or settlors, as applicable, may opt to comply with the obligations set forth in 
the Law of the Business Tax at the Flat Rate on their own account, provided that all the 
beneficiaries or Settlors state in writing this situation to the fiduciary institution and such 
institution files no later than the 17th day of the month in which it receives such 
statement, a notice thereof to the tax authorities. 
 
  It should be noted that the option referred to in the preceding paragraph 
will not be applicable if the notice is not filed within the term stipulated by the law. 
 
Companies that consolidate for income tax purposes  
 
  With respect to the tax consolidation regime, the law does not contemplate 
the possibility for groups of companies to also consolidate the FLAT TAX payable in the 
tax year. 
 
  This law establishes that the holding company and the controlled 
companies qualifying as such for income tax purposes shall pay the FLAT TAX that 
individually corresponds to them within the same term stipulated for filing the annual 
income tax return. For these purposes, each controlled company and the holding 
company will be subject to the provisions of the Law of the Business Tax at the Flat Rate, 
unless a different treatment applicable thereto is established, which we will comment on 
under the following paragraphs. 
 
  Controlled companies are entitled to credit against the FLAT TAX the full 
amount of their income tax liability, regardless of whether it has been actually paid to the 
fisc or to the holding company. 
 
  The holding company shall treat as income tax subject to be credited 
against the FLAT TAX, that which would have applied to it in the event it did not 
determine its consolidated tax result and that it actually would have paid to the fisc. The 
wording of the provision that governs this case is confused; therefore, it is advisable to 
specify that this income tax is theoretical. 
 
  The fact that the FLAT TAX cannot be consolidated generates income and 
FLAT TAX distortions; for example, let’s assume that a controlled company determines a 
FLAT TAX credit because its deductions exceed income and this company applies this 
credit against its income tax liability of the tax year. In this case, there is no provision 
allowing the company to benefit from such credit at a consolidated level, which implies 
that it should disburse the amount of income tax that the controlled company deducted 
through the credit. It is desirable that the tax authorities resolve this problem through 
specific regulations. 
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  For prepayment purposes, holding and controlled companies may credit 
income tax in accordance with the same rules applicable to the tax year’s tax. 
 
Not-for-profit legal entities and the parties that integrate theme 
 
  Not-for profit legal entities that are not income tax taxpayers will be subject 
to the FLAT TAX on the sale of property, the rendering of independent services and the 
granting of the temporary use or enjoyment that they carry out; however, there are some 
not-for-profit legal entities whose income is exempt for purposes of the FLAT TAX. 
 
  In the case of not-for-profit legal entities subject to the FLAT TAX, it is 
established that the parties integrating such legal entities will be entitled to credit against 
their income tax liability determined in their annual return and up to such amounts, the 
FLAT TAX actually paid by the legal entities which have delivered them the remainder 
distributable under the terms of the Income Tax Law, considering as income subject to 
income tax, in addition to the proportional portion of the distributable remainder that 
corresponds to them, the amount of the FLAT TAX that corresponds to them paid by not-
for profit legal entity. 
 
  On the other hand, it is established that legal entities of this type that have 
nonresident parties integrating them with no permanent establishment in Mexico are 
entitled to credit against income tax paid on account of the nonresident in accordance 
with the terms of the Income Tax Law, the FLAT TAX actually paid by such legal entity, 
provided that such tax is added to the distributable remainder. This credit cannot exceed 
income tax withheld by the legal entity in accordance with the terms of the applicable 
law. 
 
  The credit set forth herein is not applicable in those cases in which in 
accordance with the Income Tax Law, the legal entities which are not taxpayers should 
make a final income tax payment, despite that the remainder was not distributed to the 
parties integrating the legal entity. 
 

Obligations of Taxpayers 
 
In general 
 
  Taxpayers, in addition to the obligations established in specific provisions, 
will be obliged to comply with other analogous obligations set forth in several tax laws, 
which are set forth below:  
 

- Carry out accounting records in accordance with the Federal Fiscal Code and 
its Regulations and make the applicable entries therein. 

 
- Issue receipts with respect to activities performed and keep a copy thereof at 

the disposal of the tax authorities in accordance with the provisions of the 
Income Tax Law. 
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- Taxpayers that enter into transactions with related parties should determine 
income and authorized deductions considering for these transactions the 
prices and amounts of consideration which would have been utilized with or 
between independent parties in comparable transactions. For this purpose, 
they should apply any of the methods established in the Income Tax Law. 

 
Powers of the Authorities 

 
  As a general rule it is established that in the event that the tax authorities 
presumptively determine income subject to the FLAT TAX, the taxpayer will be entitled to 
claim deductions that are properly supported and to the result thus obtained they must 
apply the rate referred to in the law set forth herein; or, at the election of the taxpayer the 
tax may be calculated considering as the basis thereof 54% of income presumptively 
determined. 
 
  As a result of the above, taxpayers may exercise the option whereby the tax 
authorities, upon applying the 54% coefficient on presumptive income, validate that such 
taxpayers incurred expenditures that are 46% deductible.  
 

Transition 
 
Asset tax 
 
  Through a transitional provision it is established that beginning January 1, 
2008 the Asset Tax Law is abrogated, annulling the regulations thereof, the general 
administrative resolutions and provisions and the resolution of inquiries, interpretations, 
authorizations or permits granted to private parties on asset tax matters. 
 
  It is further provided that the rights and obligations that arise in accordance 
with the Asset Tax Law that will be abrogated, that derive as a result of the 
materialization, during the term this law was in effect, of the legal and fact situations set 
forth therein, should be complied in the amounts, forms and terms established in such 
law and in accordance with the provisions, resolutions to inquiries, interpretations, 
authorizations or permits mentioned in the preceding paragraph. 
 
  Through a transitional provision it is established that taxpayers which would 
have been obliged to pay the asset tax, which actually pay income tax, may request the 
refund of the restated asset tax amounts they actually paid during the ten tax years 
immediately preceding that in which income tax is actually paid, provided that these 
amounts have not been refunded before or the right to the refund thereof has not been 
forfeited in accordance with the Asset Tax Law that is abrogated. 
 
  It is established that the amount subject to be refunded cannot exceed the 
difference between income tax actually paid in the related tax year and the asset tax paid, 
without considering the immediate deduction set forth in the Asset Tax Regulations that 
will be abrogated, which would have been lower in tax years 2005, 2006 or 2007 in 
accordance with the Asset Tax Law, which in no case can exceed 10% of the asset tax 
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with respect to which the refund is requested. For purposes of this comparison, the asset 
tax that must be considered will be the same that will be utilized in subsequent tax years.  
 
  In accordance with these transitional provisions, the refund application may 
only be made when income tax paid during the related tax year exceeds the asset tax 
which resulted lower in tax years 2005, 2006 or 2007. 
 
  It is established that in the event that income tax paid in the tax year is 
lower than the FLAT TAX payable in the same period, taxpayers will be entitled to offset 
against the resulting difference, the asset tax amounts whose refund they are entitled to 
request under the terms of the preceding paragraphs. 
 
  In accordance with the transitional provision, it shall not be deemed asset 
tax actually paid that which would have been paid with the income tax credit referred to 
in the Asset Tax Law currently in effect. 
 
  The restatement period with respect to the asset tax the taxpayer is entitled 
to recoup and the asset tax which results lower in tax years 2005, 2006, or 2007 will be 
that which results from applying a procedure similar to that established in the Asset Tax 
Law that will be abrogated for purposes of applying for the refund of the related tax. 
 
  When the taxpayer fails to apply for the refund or to offset in a given tax 
year when it is entitled to do so, it will forfeit the right to do this in subsequent tax years. 
 
  As in the case of the Asset Tax Law currently in effect, it is established that 
the right to the refund and to offset the applicable amounts previously referred to cannot 
be transferred even as a result of a merger; however, in the case of a spin-off this right 
should be split between the original and spin-off companies in the proportion in which the 
value of the assets of the original company are split in the tax year in which the spin-off is 
carried out. 
 
Items with no transition regime 
 

Land 
 
  As previously indicated, the Opinion Report of the Finance Committee 
establishes that the purpose of the provisions that govern the additional deduction of 
investments made during the last quarter of 2008, is to avoid discouraging economy. 
Considering that the definition of investments set forth in the Income Tax Law includes 
fixed assets, deferred charges and expenses as well as pre-operating expenses, this 
additional deduction is not applicable to the acquisition of land; therefore, the 
aforementioned purpose will not be met in these cases. 
 

Other items 
 
  It should be pointed out that a transitional regime applicable to the balance 
of inventories as of December 31, 2007 and to the amounts of income tax losses incurred 
by the taxpayer before the date in which the new tax took effect was not included. 
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  The Opinion Report of the Finance Committee establishes that the Executive 
Branch of Government, in exercise of its powers, should evaluate the proper legal 
instrument through which tax benefits will be granted, in order to establish a treatment to 
recognize the value of inventories in possession of taxpayers as of December 31, 2007, 
and any tax loss carry-forward available in tax years 2005 to 2007 as a result of having 
claimed the immediate deduction of investments. 
 

LAW OF THE TAX ON CASH DEPOSITS 
 
   A new tax with an extra-fiscal purpose is established, as indicated in the 
consideration of the Opinion Report Committees of the Congress of the Union. 
 
  In the legislative reports it is established that for purposes of avoiding fiscal 
evasion, this new tax intends to establish a mechanism to control cash deposits made in 
national or foreign currency that individuals and legal entities receive in any type of 
account opened with the institutions of the financial system in order to identify persons 
not registered as taxpayers or that realize income without including it in the applicable 
returns. 
 
  Although it is true that in accordance with the provisions of these reports 
the approval of this tax has the intention of challenging underground economy, because, 
as previously explained, it would allow to identify those persons that should contribute to 
defray public expenditures that fail to do so because they are part of such underground 
economy, it is also true that the establishment thereof will not necessarily guarantee that 
this sector of the economy will enroll with the applicable Registry, in fact it might 
discourage them even more. 
 
  In principle, formal taxpayers that carry out cash sales and deposit 
amounts received as a result thereof, will have to absorb the financial cost of the tax 
despite that they might eventually recoup it through any of the mechanisms that are 
established, such as a credit, an offset or a refund because this tax will be applicable not 
only on these sales but on any other amount received, including VAT and any collections 
made on account of third parties. 
 
  Through a transitional provision it is established that this law will take effect 
until July 1, 2008 so that financial institutions, which will be responsible for collecting 
and paying this tax, may take the necessary measures in order to adequate their 
programs and information systems. 
 

General Regime 
 
Parties subject to the tax  
 
  Individuals and legal entities are obliged to pay this tax on all cash deposits 
in national or foreign currencies made into any account they have in their name at the 
institutions of the financial system. 
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  For these purposes, it is deemed that legal entities and institutions of the 
financial system are those defined as such in the Income Tax Law as well as companies in 
charge of the operation of mutual funds and companies that render services for the 
distribution of mutual company’s shares. 
 
  The law does not limit the tax on acts carried out in national territory; 
therefore, although in our opinion the scope of application of this tax is limited to 
deposits made in Mexico, it is necessary that this circumstance be clarified by the tax 
authorities for purposes of granting legal security and certainty to taxpayers and to the 
companies of the financial system that have agencies or branches abroad. 
 
  Further, the lack of legislative technique, which is evidenced by not 
specifying the special scope of validity of this new tax, may lead to the illogical conclusion 
that the application of this law should be observed not only by the institutions of the 
financial system in Mexico but also by foreign financial institutions, which in accordance 
with the Income Tax Law are also part of the financial system. 
 
Tax basis and rate 
 
  The tax shall be determined by applying the rate of 2% on the aggregate 
amount of cash deposits in national or foreign currency made into any account held by 
the taxpayer in the same institution of the financial system. 
 
   For these purposes, cash deposits will be those treated as such in 
accordance with the General Law of Commercial Companies and Partnerships, as well as 
acquisitions of cashier’s checks paid in cash. 
 

Exemptions 
 
  The following are exempt from the payment of this tax: 
 

- Individuals and legal entities, with respect to deposits made to their accounts 
up to the accumulated monthly amount of Ps 25,000, except for cash 
acquisitions of cashier’s checks. These limits should be determined 
considering all the accounts held by the taxpayer in the same institution. 

 
In the case of accounts held by two or more persons, the limit of the exemption 
previously referred to will be applied to the main holder of the account, unless 
the latter stated in writing a different distribution. 

 
- The institutions of the financial system, with respect to cash deposits made to 

their own accounts as a result of their financial intermediation activities or the 
sale of foreign currencies, except for those deposits made in concentrating 
accounts. 

 
- Individuals and legal entities, with respect to cash deposits made to their own 

accounts opened as a result of loans granted by the financial institutions, up to 
the amount owed to these institutions. 
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- The Federal Government, the States of the Federation, Municipalities and 
Entities of the State-related Public Administration deemed non taxpayers of 
income tax. 

 
- Not-for-profit legal entities in accordance with the Income Tax Law. 

 
- Nonresident individuals, with respect to cash deposits made to their accounts 

as a result of compensation for subordinated personal services, provided that 
they are diplomatic agents; consular agents, employees of embassies, 
delegations and foreign consulates, as well as members of official delegations 
in certain cases; members of scientific and humanitarian delegations; foreign 
technicians hired by the Federal Government; when there is reciprocity or it is 
so established in the agreements entered into between Mexico and the country 
they depend on. 

 
Form of payment 
 
  The tax due will be collected the last day of the related month by the 
institutions of the financial system where the taxpayer maintains the accounts it holds. 
These institutions may collect the tax indiscriminately from any of the accounts of the 
taxpayer. 
 
Credit, offset and refund of the tax 
 

Monthly 
 
  Taxpayers will be entitled to credit an amount equivalent to the tax actually 
paid in the related month against the estimated income tax payment of the same month. 
For these purposes, the amount of the estimated income tax payment will be that which 
results after subtracting prepayments of the same tax year previously made. 
 
  In the event that there is a creditable remainder of the tax on cash deposits, 
taxpayers will be entitled to credit such remainder against income tax withheld from third 
parties applicable to the same period. 
 
   If there were still a tax to be credited, it may be offset against other federal 
taxes payable by the taxpayer in accordance with the Fiscal Code. 
 
  Further, it is established that if after the aforementioned credit and offset is 
carried out, there is still a difference of the tax on cash deposits in favor of the taxpayer, 
the refund thereof may be requested, provided that it is determined by a registered 
public accountant and the requirements established through general rules are met. 
 

Optional  
 
  An optional procedure is established to determine the amount of the tax on 
cash deposits subject to be credited against the estimated income tax payment, which 
consists of crediting an amount equivalent to the tax on cash deposits that the taxpayer 
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estimates that it will pay in the month immediately succeeding that with respect to which 
the payment is made. 
 
  Taxpayers that exercise this option must compare the amount of the tax 
credited in the related month against the tax on cash deposits actually paid during the 
same month once they know this; in the event that the tax credited during the month 
exceeds by 5% or more the tax actually paid, the difference should be remitted together 
with the estimated income tax payment of the month immediately succeeding that in 
which the credit was made with the applicable restatement for inflation and penalty 
charges. 
 
  In the event that this difference is lower than 5%, the taxpayer will be 
obliged to remit only the amount of this difference in accordance with the aforementioned 
terms.  
 
  On the contrary, when the tax credited during the month is lower than the 
tax actually paid, this difference may be credited, offset or the refund thereof may be 
requested in accordance with the terms set forth herein.  
 
  Please bear in mind that taxpayers that choose this option to credit the tax 
on cash deposits against their estimated income tax payments, cannot vary it with 
respect to the same tax year.  
 

Annual  
 
  The tax paid by the taxpayer in a given tax year will be creditable against 
income tax due in such tax year, unless this tax was previously credited against income 
tax withheld from third parties, offset against other federal taxes due or the refund 
thereof was requested. For these purposes, income tax due will be that which results 
from subtracting prepayments made during the tax year. 
 
  When the difference of the tax on cash deposits paid in a given tax year 
exceeds income tax due in the same tax year, the difference may be credited against 
income tax withheld from third parties. 
 
  If, after the cited credits are carried out, there is still a remainder, such 
remainder may be offset against other federal taxes due by the taxpayer in accordance 
with the terms of the Fiscal Code. 
 
  If, after the cited credits and offset are carried out, there is still a difference 
of the tax on cash deposits in favor of the taxpayer, the refund thereof may be requested. 
In this case, unlike the refund that taxpayers are entitled to request at a monthly level, it 
is not established as a requirement that the excess for which the refund is requested has 
to be determined by a registered public accountant and that the requirements 
established through general rules must be met. 
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  It is established that in the event that taxpayers fail to credit in a given tax 
year the tax actually paid, when they were entitled to do so, they will lose the right to do it 
in subsequent tax years for up to the amount they were entitled to claim. 
 
  It is further provided that the right to credit the tax on cash deposits is 
personal of the taxpayer and cannot be transferred even as a result of a merger or spin-
off. 
 
Obligations of the institutions of the financial system 
 
  The institutions of the financial system will also have to: 
 

a) Remit the tax on cash deposits within the term and in accordance with the 
provisions established through general rules by the Ministry of Finance and 
Public Credit. This term cannot exceed three business days following the date 
in which the tax is collected. 

 
b) Inform on a monthly basis to the Tax Administration Service (SAT) the amount 

of the tax collected and that pending to be collected due to the lack of funds in 
the account of the taxpayer or due to the omission of the related institution in 
accordance with the terms established by the SAT through general rules. 

 
c) Deliver to the taxpayer on a monthly and yearly basis, the certificates to prove 

the remittance or, if applicable, the uncollected amount of the tax on cash 
deposits, which will include the information, established by the SAT through 
general rules. 

 
d) Keep record of cash deposits received in accordance with the terms established 

by the SAT through general rules. 
 

e) Provide on a yearly basis no later than February 15, the information on the tax 
collected in accordance with the law set forth herein and that pending 
collection due to the lack of funds in the accounts of taxpayers or due to the 
omission of the related institution in accordance with the terms established by 
the SAT through general rules. 

 
Joint and several liability 
 
  The institutions of the financial system will be joint and severally liable for 
uncollected taxes, in the following presumptive situations: 
 

a) When they fail to inform the tax authorities that the funds in the account of the 
taxpayer were not enough to pay the full amount of the respective tax in 
accordance with the monthly information they are obliged to provide to the 
SAT. 

 
b) When having been able to do so, they fail to collect the applicable tax on cash 

deposits. 
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Tax Consolidation 
 
Prepayments 
 
  In the case of estimated income tax payments payable by controlled 
companies, it is established that for purposes of determining the amount thereof which 
must be remitted to the holding company in the participation subject to consolidation in 
the related tax year and to the tax authorities, they must consider income tax which 
results after crediting the tax on cash deposits in accordance with the terms previously 
referred to. 
 
  At a consolidated level, the holding company will be entitled to credit 
against the consolidated estimated income tax payment of the related month, only the 
tax on cash deposits that was individually credited by its controlled companies against 
the prepayments of the same month and its own tax on cash deposits, considering in 
both cases the participation subject to consolidation applicable to the period for which 
the related payment is made. 
 
  Like the treatment established for legal entities in the general regime, it is 
established that when the tax on cash deposits credited by the holding company in 
accordance with the terms previously referred to exceeds the consolidated estimated 
income tax payment, the excess may be credited against income tax withheld from third 
parties in the same period, offset against other federal taxes or the refund thereof may be 
requested under the terms of the Fiscal Code. 
 
Tax of the tax year 
 
  It is established that income tax payable by controlled companies to the 
holding company as well as the tax which must be paid to the authorized offices will be 
that which results after claiming the credit against the tax on cash deposits actually paid 
in the related tax year. 
 
  In order for the holding company to file the consolidation return of a given 
tax year, this company may credit against consolidated income tax determined, the tax 
on cash deposits previously credited in the consolidated estimated income tax payments. 
 
   In the event that the tax on cash deposits credited by the holding company 
exceeds consolidated income tax of the tax year, the excess may be credited, offset or the 
refund thereof may be requested in accordance with the terms previously referred to. 
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INCOME TAX LAW 
 

In general  
 
Value of the assets 
 
   As a result of the abrogation of the Asset Tax Law commented on under the 
section of the FLAT TAX, several modifications were made to the Income Tax Law in order 
to eliminate references to this law. 
 
  On the other hand, a new article is incorporated to establish the procedure 
to determine the value of the assets of companies for purposes of complying with the 
requirements that must be met to obtain an authorization to consolidate for tax purposes 
and avoid the deconsolidation of groups paying the tax in accordance with this regime 
and for the determination of prices at the market value in maquila transactions. 
 
  The general procedure for the determination of the value of financial and 
fixed assets, deferred charges and expenses, land and inventories previously established 
in the Asset Tax Law is incorporated into the Income Tax Law. 
 
  It is established that in the event that taxpayers change their method for the 
valuation of inventories, they must comply with the rules issued by the SAT to this effect; 
in the event that taxpayers fail to restate their inventories in accordance with the 
accounting principles generally accepted or financial information norms, they must 
restate in accordance with the provisions set forth in the law to this effect. 
 
  These options consist of valuating the final inventory in accordance with the 
price of the last acquisition made in the tax year, or, valuate the inventory in accordance 
with the replacement value thereof, understanding as the replacement value, the price 
that would have to be paid by the taxpayer when acquiring or manufacturing items equal 
to those that integrate the inventory on the date the related tax year ends. 
 

Legal Entities  
 
Loans, contributions and capital increases in cash 
 
  It is established that loans, contributions for future capital increments or 
capital increments received in cash by legal entities in national or foreign currency 
exceeding Ps 600,000 qualify as taxable income, unless these entities file with the tax 
authorities a return informing that they received these amounts. 
 
  This information return should be submitted through the electronic means 
and formats established for such purpose by the SAT through general rules within a 
fifteen-day term following the date in which the respective amounts are received. 
 
  Based on the Preamble to the Bill it may be inferred that the purpose of the 
reform is to provide the tax authorities with tools to verify the origin of cash flows 
between taxpayers due to the fact that some of them simulate inexistent loans, 
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contributions for future capital increments and capital increments for purposes of 
avoiding the payment of the tax. 
 
  In the event that the taxpayer fails to comply with the obligation of 
informing the competent tax authorities with respect to the obligation set forth herein, 
the amounts received will be treated as taxable income for income tax purposes. 
 
  We reiterate the importance of filing the aforementioned information before 
the tax authorities in due time and legal form, because it is clearly established several 
times that in the event of failing to comply with this obligation, such amounts will be 
treated as taxable income. 
 
Authorized beneficiaries  
 
  There are now more requirements that must be met by certain companies 
or not-for-profit civil associations to qualify as authorized beneficiaries and by the 
persons that grant such donations in order to be entitled to claim the deduction thereof; 
therefore, beginning tax year 2008, they must inform the SAT of any donation received in 
cash in national or foreign currency as well as other pieces of gold or silver whose amount 
exceeds Ps 100,000; in addition, they must inform the SAT of any transactions entered 
into with related parties, any services received or property acquired from persons that 
granted them donations deductible for income tax purposes, no later than February 15 of 
each year. 
 
Deductions 
 

Limit on the deduction of donations  
 
  The law limits the deduction of donations made by legal entities to an 
amount of up to 7% of the tax profit realized by the taxpayer during the tax year 
immediately preceding that in which the deduction is claimed.  In the case of individuals, 
this amount cannot exceed 7% of taxable income utilized as the basis for the calculation 
of income tax due by such individuals during the tax year immediately preceding that in 
which the deduction is claimed, before the application of personal deductions. 
 

Wages and salaries 
 
  It is established that for purposes of claiming the deduction of payments on 
the rendering of a subordinated personal service, taxpayers, in addition to making the 
applicable withholdings, they must comply with the obligation of calculating the annual 
tax of the persons that rendered them subordinated personal services and to request 
from their employees the necessary information in order to enroll them with the Federal 
Registry of Taxpayers or request them to provide such registry if they are already enrolled 
therein. 
 
  Additionally, in congruence with this reform, the credit on salary is 
superseded with the subsidy for employment, establishing as an additional requirement 
for the deduction of this type of payment, compliance with the provisions that regulate 
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the subsidy for employment and, if applicable, payment to the employees of the subsidy 
amounts that correspond to them, except when there is no obligation to do so in 
accordance with the applicable provisions. 
 

Uncollectible loans 
 
  In the case of uncollectible loans, the reference utilized to consider that 
there is a notorious practical impossibility of collection in the several presumptive 
situations set forth in the law is increased from 20,000 to 30,000 UDIS. 
 

Losses on the sale of stock and capital-related derivative operations 
 
  As established in the Preamble of this tax reform, taking into consideration 
that the Mexican Supreme Court determined that the guarantee for tax legality was 
infringed upon by delegating to the tax authorities the power to establish the 
presumptions applicable in deducting the aforementioned losses with respect to the 
requirements for control and determining the values that taxpayers must consider and, in 
view of the extraordinary nature of the losses, the Income Tax Law now incorporates the 
requirements that taxpayers must satisfy when they intend to make the corresponding 
deduction, which had previously been established in the Income Tax Regulations. 
 
  Thus, for fiscal period 2008, the schedule tax treatment will be maintained 
for deducting losses on the sale of stock and for financial losses from capital-related 
financial derivative operations referred to stock or stock indexes on the premise that the 
same are considered as non deductible, since they are extraordinary deductions. 
 
  Nevertheless, in order to give taxpayers more time to recover these losses, 
an extension has been given to the term for deducting the same from their gains on this 
item consisting of a ten-year period following the year in which the loss was determined 
and the stipulation has been made that the losses must not exceed the amount of any 
corresponding gains. 
 
  A transitional provision establishes that a five-year period will be granted to 
taxpayers for deducting any losses incurred prior to January 1, 2008 on the sale of stock 
or losses on derivative capital-related financial operations referred to stock or stock 
indexes. 
 
  With respect to the sale of stock or partnerships not quoted on the stock 
market allowed under the Securities Exchange Law, it has been established that to 
determine the corresponding loss, income will be whichever amount is higher between 
the price agreed on by the parties and the determined sales price, considering transfer 
pricing methodology for this purpose. Up to the previous fiscal year, only stockholders’ 
equity per share or updated partnership shares as of the date of sale had to be 
considered. 
 
  Moreover, when the sale referred to in the preceding paragraph that 
generated a loss is carried out between related parties, and therefore the seller and 
purchaser are required to file the corresponding notice within 10 days after the date of 
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the operation, they must attach a transfer price study on the determination of the sale 
price to this notice to the tax authorities, following the rules set out in the law for this 
purpose, for which they must consider such items as the issuer’s updated stockholders’ 
equity or the present value of profits or projected cash flows. 
 

Nondeductible items  
 
  Neither the flat business tax rate nor the tax on taxpayers’ cash deposits 
will be deductible. 
 
Capital investment companies 
 
  As stated in the Preamble to the Reform, in order for these associations to 
incur income tax on a tax base that reflects their true tax-paying capacity, it is 
established that the income that capital investment companies receive on gains from the 
sale of stock and any interest they elect to accumulate on a deferred basis when such 
income is distributed to their members, the same must be updated from the month in 
which the capital investment companies obtained the income and up to the month in 
which the income is in fact distributed to their members. 
 
  It has been stipulated that those companies that take the aforementioned 
option may deduct the updated interest, updated losses on the sale of stock and the 
annual adjustment for inflation in the fiscal year in which the gain on the sale of stock or 
the aforementioned interest are distributed. 
 
Losses incurred by controlling companies 
 
   The Income Tax Law had formerly established one of the components for 
calculating the consolidated tax loss or gain, which was to decrease the losses on the sale 
of stock issued by controlled companies incurred in the fiscal year by the controlling or 
controlled companies, up to the amount of profit gained by the controlling company and 
the controlled companies on this item, subject to compliance with the deductibility 
requirements established in the Income Tax Law. 
 
  Due to certain judicial precedents in connection with this item, as of 
January 1, 2008, to determine the consolidated tax gain or loss, the controlling company 
must subtract the losses on the sale of stock issued by controlled companies, which the 
controlling company obtained in the fiscal year, without limiting the amount that may be 
decreased due to the fact that there were any gains on the same item for the controlling 
company or the other controlled companies. 
 
  In no event may controlling companies decrease these losses to determine 
their individual tax gain or loss. 
 
  In addition, it has been established that to subtract losses under the terms 
indicated in the preceding paragraphs, the controlling company must fulfill the new 
Income Tax Law requirements. 
 



 - 45 - 

  However, in contrast to the tax treatment in effect until 2007, the  text of 
the new provision states that to determine the consolidated tax gain or loss for the year, 
the controlling company may not subtract losses on the sale of stock issued by controlled 
companies that other controlled companies obtain in the fiscal year in question. 
 
  The preceding means that losses on the sale of stock issued by controlled 
companies, which other controlled companies have in a fiscal year, will only indirectly 
affect the determination of the consolidated tax gain or loss of a year, insofar as the 
controlled companies may deduct these losses on an individual basis, under the rules 
applicable in general to any legal person resident in Mexico. 
 
  However, the legal wording in effect as of January 1, 2008 states that losses 
incurred by a controlling company on the sale of stock issued by non-controlled 
companies may only be decreased from the profits obtained by the controlling company 
on the sale of other stock issued by non-controlled companies, insofar as the 
requirements for deductibility established in the law are met. The stipulation is made that 
in no event may the controlling company decrease these losses to determine its individual 
tax gain or loss. 
 
  This implies that a schedular tax regime has been established for 
controlling companies on the losses on the sale of stock issued by non-controlled 
companies, since they may be used only against gains generated on the sale of stock 
issued by non-controlled companies, as established in the general regime set forth in the 
law. 
 
  There is still some question as to the constitutionality of the aforementioned 
limitation, as well as the modification that does not allow a controlling company to 
subtract the losses on the sale of stock issued by the controlled companies of other 
controlled companies obtained during a given year. 
 
  A transitional provision states that to determine the consolidated tax gain or 
loss for fiscal years ended as of 2008, the controlling company will add or subtract, as 
applicable, the amount of losses on the sale of stock issued by controlled companies 
obtained by other controlled companies and the controlling company prior to January 1, 
2008 and that had been subtracted to determine the consolidated tax gain or loss under 
the Income Tax Law in effect up to December 31, 2007, that had been deducted in the 
year by such companies on an individual basis under the general regime set forth in this 
law. 
 
  That is to say, losses on the sale of stock issued by controlled companies 
obtained by other controlled companies and the controlling company prior to January 1, 
2008 and that had been subtracted to determine the consolidated tax result of prior 
fiscal years and that in fiscal years after 2007 such losses were deducted on an individual 
basis, the effect of the same would have to be reversed, whether by adding the tax to the 
consolidated tax result, or else subtracting it from the consolidated tax loss of the year in 
which the same was deducted on an individual basis. 
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Assets Tax in the disincorporation of controlled companies 
 
  With the passing of the Flat Business Tax Rate Law and the resulting repeal 
of the Asset Tax Law, the procedure has been eliminated which controlling companies 
had to follow upon disincorporation of their controlled companies from the tax 
consolidation regime, which consists in decreasing the consolidated asset tax amount 
paid in prior years, which they are entitled to recover by the amount corresponding to the 
company subject to disincorporation and paying the tax authorities the difference 
between the consolidated asset tax it is entitled to recover and which the companies 
subject to disincorporation have, when the former is lower. 
 
  A transitional provision establishes that in the case of the disincorporation 
of a controlled company after December 31, 2007, when this company is entitled to 
recover asset tax paid in prior years, this item must be considered in the effects resulting 
from the disincorporation, following the same procedure established by law up to fiscal 
2007. 
 
Back-to-back loans  
 
  It is established that operations will not be considered as back-to-back 
loans in the case of operations where financing is granted to a person and the credit is 
guaranteed by stock or debt instruments of any sort, owned by the borrower or parties 
related to it that are residents in Mexico, on the condition that it is established that the 
lender may not legally dispose of such stock or debt instruments, except when the 
borrower fails to meet any of the obligations agreed upon in the corresponding credit 
contract. 
 
  This modification recognizes that ordinary guarantees, such as shares or 
debt instruments used by taxpayers in normal financial operations not intended to avoid 
payment of the tax, do not give rise to the existence of a back-to-back loan. 
 
  Although we consider that this reform is adequate, since it eliminates the 
uncertainty that existed in financing operations where the credit was guaranteed with the 
aforementioned instruments, we disagree with the fact that the guarantee of the credit is 
limited to shares or debt instruments owned by residents in Mexico, since many financing 
operations to Mexican subsidiaries of multinational companies involve granting the 
guarantee with stock or debt instruments owned by related entities resident abroad. 
 

Natural Persons  
 
Sale of shares traded on the stock market 
 
  A transitional provision established that this modification was to enter into 
effect the day after it was published in the Official Daily, so that this provision entered 
into effect on October 2, 2007. 
 
  In order to limit exemptions on the sale of shares made by authorized 
stockbrokers under the terms of the Securities Exchange Law, when the stock is issued by 
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Mexican companies or the stock is issued by foreign companies quoted on these stock 
exchanges, in conformity with the new provisions, it is established that this exemption 
will not be applicable to the person or group of persons, understanding the same to be 
those established in the Securities Exchange Law, that directly or indirectly own 10% or 
more of the stock comprising the capital stock of the issuing companies, when 10% or 
more of the stock paid to the issuer is sold in one or several simultaneous or successive 
operations over a 24-month period. 
 
  Nor is the income received by the person or group of persons exempt when 
they sell control over the issuer through one or several simultaneous or successive 
operations over a period of 24 months, including those operations carried out through 
financial derivative operations or those of an analogous or similar nature.   
 
  Thus, in accordance with the Securities Exchange Law, a group of persons 
shall be understood to be those persons that have entered into agreements of any sort to 
make decisions of this kind, presuming, unless there is evidence to the contrary, that the 
following are groups of persons: (i) persons that are related by blood, affinity or by law up 
to the fourth degree, spouses, common law wives or husbands; (ii) companies that are 
part of the same consortium or group of companies and the person or group of persons 
that control these companies. 
  
  The term control shall be understood to be the capacity of a person or 
group of persons to carry out any of the following actions: (i) directly or indirectly impose 
decisions on general stockholders’ meetings, on partners or equivalent bodies or to 
appoint or dismiss the majority of board members, administrators or the equivalent of a 
legal person; (ii) maintain ownership over rights that directly or indirectly allow voting on 
over fifty percent of the capital stock of a legal person, or (iii) directly or indirectly direct 
the administration, strategy or main policies of a legal person, whether through 
ownership of shares, by contract or by any other means. 
 
  Based on the foregoing, if a person or group of persons, as defined by the 
Securities Exchange Law, sell or dispose of less than 10% of the stock issued by a 
Mexican or foreign company quoted on authorized stock exchanges, over a 24-month 
period, the same is entitled to the established exemption, despite holding 10% or more 
of the shares comprising its capital stock. 
 
  In contrast, if a person or group of persons sell or dispose of 10% or more 
of the shares comprising the capital stock of the company issuing the same, in several 
simultaneous or successive operations over a period of 24 months, these operations will 
be taxed. 
 
  Based on the foregoing, the person or group of persons updating the 
presumptive situation indicated in the preceding paragraph, will have to determine in 
retrospect the tax effects on each sale made in that period. Therefore, we consider that 
the tax authorities must clarify this situation through general regulations that establish 
how taxpayers must apply this provision. 
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  Furthermore, when the person or group of persons control the 
aforementioned companies and sell less than 10% over a period of 24 months and when 
this sale entails the transfer of control over the company, the gain will be subject to 
income tax. 
 
  The preceding means that the financial intermediaries participating in the 
aforementioned sales of stock will not have the necessary grounds to determine whether 
such sale is exempt or not and, therefore, whether or not they are required to make the 
tax withholding established in the law. 
 
  Moreover, we criticize the fact that the concept “group of persons” as 
defined in the Securities Exchange Law is so broad in scope for those operations in which 
it is presumed that third parties qualify as belonging to a group of persons, so that the 
income they obtain is not considered exempt for income tax purposes, despite the fact 
that the operations may be completely independent from those for which no agreement 
exists, by virtue of the fact that even though proof to the contrary is admissible for the 
aforementioned presumption, we believe that in practice it will be difficult to provide solid 
proof to the contrary. 
 
  The preceding implies that the provision in question generates uncertainty 
and, therefore, generates legal uncertainty to private parties, as well as for the 
intermediaries participating in the operations, since the situation where an operation may 
be subject to this tax depends on the actions of third parties. 
 
   We question the fact that no possibility has been established for natural 
persons, not eligible for the exemption on the stock sold on authorized stock exchanges, 
to choose to have the operation certified by a registered public accountant, so that if 
there is a loss on the operation, no withholding will have to be made. 
  
  The preceding will generate practical problems for taxpayers in being able 
to determine the tax cost of the shares they own at the time the same are sold, since the 
taxpayers must obtain the information considered sufficient and necessary from the 
issuers of the stock to be in a position to determine the tax gain or loss on these 
transactions. 
 
  The exemption for natural persons on income from the sale of stock issued 
by Mexican companies or securities exclusively representing this stock will also be 
applicable when the sale of the stock or aforementioned securities is carried out in stock 
exchanges located in recognized markets of countries with which Mexico has a treaty for 
the avoidance of double taxation and the stock of the issuing company meets the 
aforementioned exemption requirements. 
 
  It should be mentioned that as a result of this reform, the concept of 
“markets with heavy trading” is no longer used in referring to foreign stock markets and 
from now on the provision refers to “recognized markets” described in the Federal Fiscal 
Code as exchanges of securities and systems equivalent to quoting securities, contracts 
or property that have been operating for at least five years and have been authorized to 
operate as such under the laws of the country where they are located, where the prices 
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determined are of public knowledge and may not be manipulated by the parties 
participating in the operation. 
 
  It is also established that natural persons will not be required to pay income 
tax on the accumulated gain obtained on capital-related financial derivative operations 
that may be settled in cash referred to stock traded on authorized stock exchanges under 
the Securities Exchange Law, nor on those operations referred to stock indexes that 
represent the aforementioned stock, on the condition that both operations are carried out 
through the Mexican Stock Exchange, the Mexican Derivatives Exchange or other stock 
exchanges located in recognized markets.  
 
Deductions 
 
  Additional requirements have been established for deducting payments on 
the rendering of subordinate personal services made by natural persons obtaining income 
from business activities, the leasing of real estate and the purchase or sale or disposition 
of property, so that apart from making the corresponding withholdings, they must fulfill 
the obligation of calculating the annual tax of persons who rendered subordinate personal 
services to them and request their employees to supply the information required to enroll 
them in the Federal Registry of Taxpayers, or else, request them to show this registration 
if they are already enrolled, and comply with the provisions governing the subsidy for 
employment. 
 
Non deductible items  
 
  It is now established that payments of the FLAT TAX will not be deductible, 
nor will the tax on cash deposits made by natural persons with income from business 
activities, for the leasing of real estate or the purchase or sale of property. 
 
Annual tax return  
 
  For fiscal 2008, a single rate has been established including the tax and 
subsidy for calculating the annual tax for natural persons with an 86% proportion of 
taxable income. 
 
  As a result of the process of integrating the tax subsidy, the range of the 
rate contained in the Income Tax Law has been extended from 5 to 8, with the maximum 
marginal rate remaining at 28%. 
 
Information return on loans, donations and prizes 
 
  The amount on which natural persons are required to report in their annual 
tax returns has been lowered to Ps 600,000 related to funds they receive from loans, 
donations and prizes, on an individual or total basis. Up to the prior year, this amount 
was Ps 1,000,000. 
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  Therefore, this information must now be submitted to the tax authorities 
when filing their annual tax return for the year the same was received, using the media 
and forms SAT established for this purpose. 
 
  It has also been established that when natural persons do not inform the tax 
authorities of loans and donations received, which on an individual or total basis exceed 
Ps 600,000, this income will be considered as omitted income on the main activity they 
carry out or as other income under the terms of the chapter of the Income Tax Law 
applicable to natural persons. 
 

Employers  
 
Subsidy for employment 
 
  When the present reform enters into effect, the provisions which employers 
had been applying for their employees related to the subsidy and salary credit 
established in the Income Tax Law will be repealed, so that the employees will instead be 
granted a subsidy for employment that will be applied against the tax they incur. These 
amounts will not be accruable for workers nor will they be included in the taxable base of 
any other tax. 
 
  Nevertheless, the mechanics under which employers determine employees’ 
annual tax will remain the same, since, as already stated, this reform is integrated into a 
single tax rate and the tax subsidy for the same. 
 
  If the tax incurred by the taxpayer is less than the subsidy for monthly 
employment, the employer shall pay the resulting difference in cash and may credit the 
amounts delivered to the employees against their income tax liability or the tax that is 
withheld from third parties. 
 
  The preceding is not sound, since, as was also the case with the credit on 
salary, it is not correct to prevent employers from crediting the amounts given to 
employees for the employment subsidy solely against the income tax incurred or withheld 
for third parties, because the cash subsidy given to workers is an obligation derived from 
supplementing the government in giving an amount owed to taxpayers under law, which 
for no reason whatsoever should be absorbed by the employer. 
 
  It should be noted that in order for the credit of salaries and social security 
contributions to be applicable, as established in the Law of the Business Tax at the Flat 
Rate and which has already been discussed in the respective section in the present 
Tópicos Fiscales, it is established that when employers are required to pay the 
differences in the employment subsidy to the worker, this payment must be actually 
made. 
 
  Taxpayers rendering services to two or more employers are now required to 
report this situation in writing to their employer, before the latter makes its first payment 
to them on the rendering of subordinate personal services in the calendar year in 
question, and the taxpayers must also state their choice of the employer that will pay 
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them the employment subsidy, so that this subsidy is not applied a second time.  If any 
of the employers has paid them any differences in the employment subsidy, these 
differences must be subtracted from the amount of creditable withholdings made for the 
year, up to the amount of the same. 
 
  To determine the annual tax, the employers will now decrease their workers’ 
total income in a calendar year by the local tax on salaries and in general for the 
rendering of subordinate personal services that was withheld in the calendar year. Once 
the tax has been calculated, it will be decreased by the respective total monthly amounts 
of employment subsidies.  
 
  A transitional provision states that taxpayers required to file an information 
return on the persons to whom they have paid cash employment subsidies, must file the 
returns for fiscal 2008 by February 15, 2009 at the latest. 
 
Information return for the credit on salary 
 
  A transitional provision states that taxpayers required to file an information 
return on the persons to whom they have given cash salary credits in the previous 
calendar year must file returns for fiscal 2007 by February 15, 2008 at the latest. 
 
  It is also established that when the reform enters into effect, withholders 
that have amounts for the credit on salary pending to be credited may continue to do so 
until such amounts are extinguished.  
 

Residents abroad 
 

Sale or disposition of stock  
 
  The reference to “heavily traded stock markets” has been changed so that it 
will now be established that residents abroad will not pay income tax in Mexico on 
income from the sale of stock issued by Mexican companies when, among other 
requirements, the operation is carried out in stock exchanges located in the recognized 
exchanges mentioned in the Federal Fiscal Code. 
 
  Due to the fact that the legal exemption allowed for income received by 
residents abroad on the sale of stock or securities representing them issued by Mexican 
companies through stock exchanges, are only valid if the same meet the legal 
requirements established for this type of income to be exempt for natural persons. In 
principle, the reform analyzed above on the new exemption limit on the sale of shares on 
the stock exchange is also applicable to operations carried out by residents abroad. 
 
  In this respect, it should be mentioned that under many of the treaties for 
the avoidance of double taxation that Mexico has signed, the sale of stock comprising 
less than a 25% share of the issuer’s capital stock is exempt, so that these operations 
will remain tax exempt, regardless of the new requirements established in the Income Tax 
Law requirements.  
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Capital-related financial derivative operations   
 
  It is now established that gains from Mexican sources of wealth received by 
residents abroad on capital-related financial derivative operations referred to stock traded 
on authorized stock exchanges or securities that exclusively represent such stock, will be 
tax exempt. 
 
  This exemption will be applicable when the requirements established by law 
for natural persons resident in Mexico are met, under which the income they receive on 
these operations is exempt, and when the operations are carried out in recognized 
exchanges. 
 
  The preceding exemption will also apply to capital-related financial 
derivative operations, when the same requirements are met and they are referred to stock 
indexes related to stock or the securities that exclusively represent such stock. We 
consider that this provision is absurd, since income from this type of operations does not 
come from a source of wealth located in Mexico and, therefore, is not subject to tax in 
Mexico. 
 
Interest 
 
  The item “securities depositary” has been eliminated in line with the new 
definition included in the general provisions of the law. 
 
  An annual provision establishes that in fiscal 2008 the 4.9% withholding 
rate will be applied to interest paid to registered banks resident in a country with which 
Mexico has signed a treaty for the avoidance of double taxation that is still in effect, on 
the condition that they are the actual beneficiaries of the interest and meet the 
requirements set out in the treaty in question. 
 

Preferential tax regimes  
 
  As our readers will recall, as of 2005 the tax regime applicable to income 
received on foreign investments considered subject to a preferential tax treatment was 
significantly modified. 
 
  The main objective of this treatment was to avoid taxpayers deferring the 
payment of Mexican tax on passive income such as interest, dividends and capital gains 
generated on investments made through foreign entities controlled by them, so that, even 
if not established in the traditional tax havens (countries included on the “black list”), 
these entities were not subject to tax in the country where they were incorporated, 
created or where they had their residence. 
 
  One of the most ill-advised aspects of that tax treatment was that related 
both to direct and indirect income, when there was no reason to include direct income, 
since the same was already regulated in other sections of the same law, which was 
subsequently clarified through a regulatory provision and administrative rules.  
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  Apparently, in order to clarify the tax regime, as of 2008 substantial 
changes have been made to two of the three articles that regulate it. However, we 
consider that some of the changes will create significant variations in the tax regime in 
effect prior to the reform, as we will explain below. 
 
Scope of the regime, direct investments  
 
  All the references to directly generated income being subject to a 
preferential tax treatment have been eliminated, so that from now on, it is clear that the 
only income subject to this tax regime will be that obtained through foreign entities or 
foreign legal devices in which the taxpayers directly or indirectly participate. 
  
  We consider that this change is adequate since, as we stated earlier, direct 
income is regulated by the general tax regime for legal and natural persons, as applicable 
to each taxpayer, and because this direct income does not allow taxpayers to defer 
payment of the respective tax, therefore it is not necessary to subject the same to anti-
deferral rules nor to the obligation to report the same. 
 
  It has been clarified that the item of foreign entities includes companies and 
other entities founded abroad that have their own legal identity, as well as Mexican legal 
persons resident abroad. 
 
  It has also been clarified that the concept of foreign legal devices includes 
trusts, associations, investment funds and any other similar legal device in foreign law 
that lacks its own legal identity.  
 
Income subject to the regime 
 

Income subject to preferential tax regimes 
 
  As was true up to 2007, tax must be paid by persons obtaining income 
subject to preferential tax treatments through foreign entities or legal devices in which 
they have a direct or indirect share, in proportion to their share of the same.  
 
  For purposes of the preceding, it is considered that income is subject to 
preferential tax regimes when it is not taxed abroad or, when it is taxed, if the tax is 
below 75% of the income tax it would incur in Mexico, under the terms of the general 
regime applicable to legal or natural persons, as the case may be.  
 

Income from transparent entities or devices  
 
  In addition to the foregoing, now the rules for the tax regime in question are 
also applicable to income obtained by legal or natural persons resident in Mexico through 
foreign entities or devices that are transparent from a fiscal standpoint abroad, even 
when this income does not fall within the definition for income subject to preferential tax 
regimes because it has already been subject to income tax abroad. 
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  The preceding means that starting in 2008 income obtained from any 
foreign legal device that qualifies as being transparent for tax purposes, regardless of its 
having its own legal status or not, may no longer be considered as direct income 
accruable to the rest of its income for the year but rather will be treated as indirect 
income under the terms of this legal regime.  
 
  Consequently, as will be explained further on, although the amount of 
taxable income will continue to be determined under the rules for the general regime for 
legal and natural persons, as applicable, now the respective tax will be determined by 
applying a flat 28% tax rate, so that in the case of natural persons, the tax will no longer 
be determined on this income based on a progressive annual rate. 
 
  We consider this reform to be misguided, since from our point of view 
income obtained through transparent conduits should be taxed under the general tax 
regime applicable to legal and natural persons, not progressively as done in preferential 
tax regimes.  
 
Definition of transparent entities or devices  
 
  A modification has been made to the definition of foreign transparent legal 
entities or devices, so that now they are the ones not considered subject to income tax in 
the country in which they were founded or where they have their main administrative 
office or seat of direction and when their income is attributed to their members, 
stockholders or beneficiaries. 
 
  The former definition of transparency referred to the fact that the income 
was taxable at the member level and not simply attributable to them.  Therefore, the new 
definition will include legal entities or devices that did not previously fall within this tax 
regime. 
 
  We consider that this reform will create the obligation to file annual 
information returns by conduits that did not formerly qualify as transparent entities or 
devices, as could be the case of some foreign trusts. 
 
Income not subject to this tax regime  
 

Income from business activities  
 
  The exception has been retained with respect to income from business 
activities; however, it is now subject to different rules.  Income will no longer be subject 
to preferential tax regimes when it is obtained through foreign legal entities or devices 
carrying out business activities, unless their passive income comprises over 20% of total 
income.  
 
   Until 2007, to qualify for the exception described above, at least 50% of 
total assets of the foreign entities or devices had to consist of fixed assets, land or 
inventory related to their line of business, with the stipulation that if over 20% of the 
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income was passive the latter would not be tax exempt under the regime in question, 
although the income derived from business activities would qualify. 
 
  The new provision entails a higher tax, since, even though it is unnecessary 
to meet a given percentage of total assets to qualify for the exception (a measure that we 
clearly consider correct, since certain business activities do not entail many assets) now 
the mere fact that over 20% of income is passive, all income (active and passive) will be 
taxed as income subject to a preferential tax regime.  
 
  However, when passive income comprises less than 20% of total income, 
the new provision allows postponing the taxation of  this passive income in Mexico until 
the same has been distributed to taxpayers. 
 
  Thus, the definition of passive income has been extended to include gains 
from financial derivative operations when the underlying refers to debts or stock, as well 
as commissions and commercial brokerage activities. 
 
  We disagree with the inclusion of commissions and mediation fees in 
passive income, since the very nature of the same means that this income is generated 
from business activities. 
 
  As of 2008, income from the sale of goods not physically located in the 
country, territory or jurisdiction where the foreign legal entity or device is resident or 
located and any income from services rendered outside this country, territory or 
jurisdiction will be considered passive income.  That is to say, it will now be treated as 
passive income, regardless of the origin and intended use of the goods and services. Until 
2007, this income was only subject to this regime when they were intended for use in 
Mexico. 
 
  In addition, inactive income no longer includes the leasing of property, the 
sale of real estate or passive income. Nevertheless, by retaining royalties as passive 
income, this means that the leasing of industrial, commercial or scientific equipment will 
also be included. 
 
  In contrast, the rule has been eliminated that exempted non-passive income 
from this regime, when the same is generated in a country with which Mexico has signed 
an extensive agreement still in effect to exchange tax information or, when no such 
agreement exists, the financial statements are audited by an independent accountant 
belonging to an international accounting firm operating in Mexico. 
 
   We disagree with the exception established for income from business 
activities not being applicable when this type of income is generated by a transparent 
entity or device, due to the fact that, on this presumptive situation, the income will always 
be subject to this tax regime, regardless of where it proceeds from or whether it is taxed 
abroad or not. 
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  We consider that a rule should be issued that includes this exemption in 
those cases where the income is received from a transparent entity or device that is 
engaged in business activities. 
 

Income from timing differences  
 
  The law now includes the rule in the Miscellaneous Resolution that states 
that income will not be considered subject to preferential tax regimes when it is 
generated by foreign entities resident for tax purposes in a country, territory or 
jurisdiction and when they pay income tax in the same, when their profit is taxed at a rate 
equal to or higher than 75% of the 28% rate established under Mexican legislation, on 
the condition that all the income is subject to tax, except for dividends received by 
entities resident in the same country, territory or jurisdiction and that the deductions are 
being or have actually been incurred, even when they are accrued or deducted at a time 
different from the times indicated in the general tax regime for legal or natural persons, 
as the case may be. However, it is now presumed, unless proven otherwise, that these 
requirements are not met. 
 

Lack of control 
 
  The rule has been retained that exempted the application of the regime of 
income generated by legal entities or devices not controlled by the taxpayer and therefore 
did not allow the taxpayer to decide when to distribute dividends.  
 
  It has correctly been clarified that the existence or lack of control is to be 
determined based on the average daily share that taxpayers maintain over the foreign 
legal entity or device (direct participation). 
 
  Formerly, the rule referred to the average “indirect” share per day, which 
could be interpreted to mean that it applied to income generated through non-controlled 
entities indirectly owned by taxpayers but not to income generated by non-controlled 
entities directly owned by taxpayers. This interpretation was pointless since in both cases 
the taxpayer received indirect income but the taxpayer was not entitled to decide when 
this income should be distributed, so that in no event would it have been subject to the 
tax regime in question. 
 
  The premise has been maintained that there may be two types of control: 
effective control of the entity or device, or else administrative control insofar as the 
taxpayer or its related or connected parties are entitled to decide when income or profit 
will be distributed. 
 
  The presumptive situation remains applicable wherein the taxpayer or its 
related or connected parties have control over the foreign entity or device. Therefore, to 
apply the exception under examination in this section, taxpayers must be able to prove 
that they in fact lack control and therefore, may not decide when the income or profit 
generated by this foreign legal entity or device may be distributed.  
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  We consider it ill-advised that income obtained through transparent entities 
or devices on which investors have no control will not be included in the exception being 
examined in this section, since the literal nature of this precept makes it evident that 
income received through transparent entities or devices is taxed in every case, regardless 
of whether there is control over the same or not, or whether or not it is subject to a 
preferential tax regime. 
 
  We consider that the authorities should issue an administrative ruling to 
clarify whether the exception due to lack of control is also applicable in those cases when 
the income is received through a transparent entity or device. 
 

Financial entities  
 
  An exemption has been made from this regime for passive income, when 
the same is generated by foreign entities or devices authorized to operate as financial 
entities by the authorities of the country where they are resident, when this income is 
used to meet the requirements established to grant credits to non-related persons, 
entities or devices and when no authorized deduction is generated for a resident in 
Mexico. 
 
  In accordance with the Opinion Report of Finance Committee, this benefit 
and the one established in the event of restructurings and research and the development 
of technology carried out abroad, that will be discussed later on herein, are subject to 
recognition by the authorities that these transactions are not intended to erode the tax 
base in Mexico and, therefore, that granting the exception enhances the competitiveness 
of Mexican companies on an international level. 
 
  The Opinion Report of the Finance Committee goes on to state that to 
achieve control over the exception granted to financial entities, taxpayers must supply the 
tax authorities proof supporting the operations they intend to carry out. 
 
  To this end, prior authorization must be obtained from the tax authorities, 
which will be subject to the conditions established in the general regulations issued for 
this purpose. 
 

Corporate restructuring 
 
  Another exemption to this tax regime is income obtained by persons 
resident in Mexico through foreign entities or devices from the sale or disposition of stock 
resulting from international restructuring (including mergers and spin-offs), on the 
condition that the following requirements are met: 
 

- Prior notification must be submitted to the tax authorities, including an 
organizational chart of the group, the ownership of shares and a detailed 
description of all the steps to be followed in the restructuring process. 
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- A detailed description must be submitted to the authorities on the business 
and financial reasons for the restructuring, which must be valid and not mainly 
intended to obtain a tax benefit to the detriment of the public treasury. 

 
- Within 30 days after the restructuring, information must be submitted 

demonstrating that the actions included in the restructuring have in fact been 
carried out. 

 
- The shares involved must not be sold to any third party for two years 

subsequent to the date the restructuring was completed. 
 

Royalties 
 
  It is now established that income received by persons resident in Mexico 
through foreign entities or devices related to royalties from the use or concession of a 
patent or industrial secret, may be considered as not subject to a preferential tax regime 
when the following conditions are met: 
 

- The intangibles were created and developed in the country where the foreign 
entity or device that owns the property is located or is a resident, or when these 
intangibles were acquired at market value; 

 
- The royalties paid did not generate an authorized deduction for a resident in 

Mexico. 
 
- The royalties payments are agreed upon at market values; and 
 
- The accounting records of the foreign legal entities or devices should be 

available for examination by the tax authorities and the taxpayer must file the 
corresponding information tax return within the established time frame. 

 
Determination of taxable income  
 
  Significant changes have been made to the wording of the provision 
regulating the determination of taxable income. Some changes are merely to the form but 
some entail changes to essentials. To facilitate the analysis of the same for our readers, 
the following is a summary of the main aspects describing how the regime will operate, 
stressing the changes we consider relate to essentials. 
 

Foreign entities and devices subject to tax as entities 
 
  With respect to income generated through an entity, as well as that 
generated through a legal device subject to tax as a resident in a foreign country, taxable 
income will be that entity’s or device’s taxable profit determined under the rules 
applicable to legal persons as of the end of the entity’s or device’s fiscal year in the 
respective country. The calculation must be made in the currency of that country and 
then converted into Mexican pesos at the exchange rate in effect as of the date of the year 
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end closing. We consider that in practice there will be problems in determining the tax 
under the rules set out in the Income Tax Law. 
 
  The determination of the tax on taxable income is subject to the taxpayer’s 
having the accounting records at the disposal of the Mexican tax authorities and to filing 
the information return on time. The failure to comply with these requirements will mean 
that the tax must be determined on the foreign entity’s gross income. It is now necessary 
for the taxpayer to have accounting records for each entity, although up to 2007 all that 
was required was to have the accounting records available for the tax authorities when 
they so requested.  
 
  If the foreign entity should have a tax loss, this loss may be applied solely 
against that entity’s profits of subsequent years and not globally against total income 
subject to the tax regime in question, as was done up to 2007. Nevertheless, now losses 
may be carried forward as is established for legal persons, that is to say, over a ten-year 
period, not five years, as was done up to 2007. 
 

Legal devices not taxed as entities  
 
  It has now been established that income generated through legal devices 
not taxed as entities resident in a foreign country, the income taxed for residents in 
Mexico will be determined separately for each type of income under rules applicable to 
legal or natural persons, depending on the nature of the taxpayer. Taxable income will be 
determined in the foreign currency and converted into Mexican currency at the exchange 
in effect on the last day of the calendar year. 
 
  Under the preceding law, it is not fully clear whether natural persons 
resident in Mexico may consider the net profit of the foreign entity as income.  
 
Profit account subject to the tax regime  
 
  As was done prior to the tax reform, taxpayers were required to keep a 
special account recording the amount of income on which they had already paid tax 
under the anti-deferral tax treatment and that had not been distributed, so that when the 
income was distributed, it was not taxed a second time as direct income. 
 
  The most significant change compared to the preceding law is that this 
account is no longer a global account that groups all income subject to this tax regime 
but that taxpayers will now have to keep individual accounts for the legal entity or 
structure in which they participate. 
 
  We believe that a transitional provision should have been established on the 
use of the balance in the aforementioned account because it is not clear whether 
taxpayers must first extinguish any balance in this account as of December 31, 2007 or if 
they should individualize the same with respect to each one of the taxpayer’s 
investments. 
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Credit for taxes paid abroad  
 
  Under the law currently in effect, taxes paid abroad on income subject to 
this regime may be credited in Mexico against tax incurred by taxpayers, whether for 
income subject to the tax regime or any other type of income. 
 
  Now, taxes paid abroad on income subject to the tax regime may only be 
credited in Mexico against tax on the income subject to the anti-deferral regime. 
 
  It has also been established that crediting taxes withheld in Mexico on 
Mexican source income obtained by the foreign legal entity or device may only be applied 
against tax incurred on income subject to the anti-deferral regime. 
 
  Consequently, crediting any tax paid on income subject to this regime will 
now be subject to schedular-type mechanics. 
 
Information return  
 
  The rules have been retained that applied to taxpayers’ obligation to file an 
information return in February of each year on the income generated in the immediately 
preceding year subject to preferential tax regimes and also when income of any type is 
generated in the countries on the “black list” and when operations are carried out 
through foreign entities or devices that are transparent from a tax standpoint. 
 
  The term “carry out operations” has not yet been clarified, which is one that 
we consider should be limited to the obtaining of income.  
 
Simulation 
 
  With the entry into effect of the tax reform in question, for the first time tax 
legislation now includes the possibility that the tax authorities may determine when legal 
acts were simulated solely for tax purposes, on the condition that the operations are 
between related parties under the terms of the law. 
 
  Despite the fact that this provision is stated to be applicable to preferential 
tax regimes and to multi-national companies, it unfortunately also refers to Mexican 
source income, which could generate legal uncertainty as to the scope of this norm. 
 
  Based on the wording of the provision, the authorities could presume to 
determine the simulation of legal acts related to obtaining Mexican source income, even 
related to operations carried out solely between related parties resident in Mexico. 
 
  The tax reform in question does not define the term “simulation,” therefore 
we must refer to the provisions of the federal civil law, under which an act is considered 
simulated when the parties state or falsely confess to what has not actually taken place or 
has not been agreed upon among themselves. The simulation is absolute when the 
simulated act is completely unreal and the simulation is relative when a legal act bears a 
false appearance that hides its true nature. 
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  In accordance with legal doctrine, a simulation consists of the following 
components: 
 

- A statement alien to the intention. 
 
- It must be bilateral, that is to say, it must be arranged between the parties. 
 
- The objective is to deceive a third party. 

 
  Under legal doctrine, juridical acts, where the simulation of the same may 
be determined by the authorities, constitute the manifestation of the human will intended 
to produce a juridical effect. 
 
  The determination that a simulated act has occurred must be based on and 
motivated by a verification procedure, carried out by the tax authorities based on visits to 
the premises, private examinations and the existence of the same must be stated in their 
own act of determination of the taxpayer’s tax standing. 
 
  It is important to point out that under the Federal Fiscal Code, the tax 
authorities’ acts and rulings are considered as issued under law, which means that the 
document issued by the authorities determining the simulation of juridical acts, will be 
considered legally binding for all the effects and consequences entailed in the same. 
 
  The ruling in which the tax authorities determine the simulation of a legal 
act must contain the following information: 
 

- The designation of the simulated act and the act which was actually entered 
into; 

 
- The quantification of the tax benefit obtained from the simulation; and 
 
- The grounds on which it was determined that a simulated act occurred, 

including the parties’ intention to simulate this act. 
 
To prove the simulation of legal acts, the authorities could use the following 

bases, among others, as presumptions. 
 
  A presumption is a means of proof recognized in Mexican positive law, 
consisting of speculative reasoning starting with a known fact to then arrive to the 
probable existence of an unknown fact. 
 
  Under the jurisprudence followed in Mexican courts, it is difficult to directly 
prove a simulated act, so that indirect means are used, including presumptions. 
 
  It is frankly reprehensible to allow the authorities to rule on the existence or 
non-existence of a legal act and establish, as they see fit, which taxable act will in fact be 
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taxed, without any court having determined the same previously, particularly since the 
authorities may do this on the basis of mere presumptions.  
 
  It is important to keep in mind that under the Federal Law for Taxpayers’ 
Rights, it is presumed that taxpayers act in good faith, therefore, from our viewpoint, this 
means that upon the authorities’ exercise of this new power, they must have more 
grounds than mere presumptions. 
 
  Moreover, the authorities’ exercising this power means that although legal 
acts entered into among taxpayers have full effect and consequences, the same is not 
true for tax purposes, which will surely generate major distortions.  
 
  In addition, it is important to recall that tax fraud will be considered to have 
taken place when a party simulates one or more acts or contracts, thus obtaining undue 
benefits to the detriment of the public treasury. Thus, although the tax authorities may 
issue a statement that a simulated act has taken place, solely for tax purposes, the same 
is in no way binding to penal judges; nevertheless, it would surely influence their criteria. 
 
  We consider that the reform should have clearly indicated that a decree 
from the tax authorities stating that a simulated act occurred would have no legal 
consequences until its validity was confirmed by a final court decision. 
 
  Furthermore, we consider that the reform may be criticized from the 
constitutional standpoint because it entails a clear violation of various individual 
guarantees, such as prior hearing and legal certainty, since completely valid legal acts 
that are fully in effect among the parties that have entered into the same are not 
recognized for tax purposes, despite the fact that no court has ruled to the contrary. 
 
  In addition, upon exercising this new power, the authorities may violate 
constitutional guarantees for tax justice, since incurring tax would no longer depend on 
the acts entered into by taxpayers but rather on what is stated by an administrative 
authority. 
 
  Due to the fact that the reform in question is related to determining a 
taxable act, from our viewpoint, this new power may only be exercised on acts entered 
into starting in 2008, because otherwise it would be applied retroactively. 
 
  Finally, it has been established that if the authorities rule that a simulated 
event has taken place, taxpayers are not required to file the information return as 
stipulated by the Income Tax Law itself, when they are required to do so under 
preferential tax regimes and in the case of multi-national companies. 
 

REITs and REICs  
 
  With the repeal of the assets tax, the REITs’ benefit is no longer applicable, 
which consisted of not being subject to asset tax payments, nor is the REICs’ benefit any 
longer applicable, that consisted of not making estimated asset tax payments. 
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  Now, only REITs will be exempt from making tax prepayments on the FLAT 
TAX, as was set out in the section on this FLAT TAX. 
 

FEDERAL FISCAL CODE  
 
Refunds 
 
  A new power of review and enforcement has been granted to the tax 
authorities in verifying the validity of taxpayers’ requests for refunds.  
 
  The exercise of this new power of review and enforcement is separate from 
the authorities’ other powers of verifying taxpayers’ compliance with their tax obligations, 
so that these powers may be exercised for each application, even when they relate to the 
same tax payments, fees for government services and periods. 
 
  When the authorities exercise this power, the terms in effect for making the 
refund are suspended until the admissibility of the application in question is resolved. 
 
  In this connection, the authorities are given a maximum of ninety days to 
conclude exercising their powers of review and enforcement. This term will run to one 
hundred eighty days in the following cases: 
 

- When the authorities need to request information from third parties related to 
the taxpayer. 

 
- When it is a matter of taxpayers with respect to which the Mexican tax or 

customs authorities are requesting information from the tax or customs 
authorities of another country. 

 
- When it is a matter of taxpayers with respect to which the Mexican tax or 

customs authorities are exercising their power to verify compliance with their 
obligations on operations entered into with related parties resident abroad. 

 
- When the customs authorities are verifying the origin of foreign exporters or 

producers under international treaties Mexico has signed. 
 
Joint and several liability  
 
  A new presumptive situation has been established for joint and several 
liability for persons that have been assigned the general directorate, general management 
or sole administration of legal persons, when the legal person vacates the locale where it 
has its tax domicile, without submitting a notification of its change of address.  
 
  With respect to another matter, when the reform in question enters into 
effect, the acting partners of a joint partnership contract (asociación en participación) will 
be jointly and severally liable in substitution of the passive partners as was the case prior 
to the reform, when the partnership does not meet its obligations, because as set out in 
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the Preamble to the Reform, it is the acting partners who direct the partnership’s 
operations. 
 
Visits to verify the legal right for merchandise to be in the country 
 
  The tax authorities have now been given the power during visits to ask to 
see the documentation demonstrating the legal presence, possession or importation of 
merchandise, when formerly they were solely empowered to ask to see the 
documentation that demonstrated the legal ownership or possession of the merchandise. 
 
Verification visits  
 
  In connection with visits to verify the issue of tax vouchers and the 
submission of applications or notices related to the Federal Registry of Taxpayers, as well 
as to ask to see the documentation or vouchers demonstrating legal ownership, 
possession, stay, holding or importation of merchandise and to ascertain that the bottles 
or containers containing alcoholic beverages have the respective label or, if applicable, 
that the bottles that contained such beverages have been destroyed, rulings have been 
established to the effect that the tax authorities will rule on incompliance with tax 
provisions, in the exercise of their powers of verification and enforcement, they must 
issue a requirement stating that within six months at the most, counted as of the date the 
term expired, the private party must submit information disproving that the infringement 
was committed. 
 
Presumed income 
 
  It is now presumed that deposits to taxpayers’ bank accounts that do not 
correspond to the accounting records they are required to keep, are for income and the 
value of actions and activities on which tax must be paid. 
 
  In this respect, the reform in question states that a taxpayer will be 
considered not to have recorded deposits to its bank account, when, although required to 
do so, it does not submit the same to the authorities in the exercise of their rights to 
examine and enforce. 
 
  Therefore, as a measure to advance in the efforts aimed against careless 
bookkeeping and, as set out in the Preamble to the Reform, deposits will be considered 
as income on which tax is incurred, when the same total over Ps 1,000,000 in a fiscal 
year in the bank accounts of a person not enrolled in the Federal Registry of Taxpayers or 
one not required to keep accounting records. 
 
  The preceding will not apply when, prior to the authorities’ exercising their 
power of examination and enforcement, the taxpayer informs the Tax Administration 
Service of the deposits made, thus meeting all the requirements established in the 
general regulations. 
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Expiration of joint and several liability 
 
  In the event of joint and several liability of liquidators and bankruptcy 
trustees, of persons responsible for the general directorate, general management or the 
sole administration of legal persons, as well as in the case of partners, shareholders and 
acting partners, the term for the expiration of the tax authorities’ powers to determine the 
omission of tax payments will be five years, counted as of when the tax interest guarantee 
became insufficient. 
 
  We consider that it is ill-advised for the counting of the five-year term to 
begin when the tax interest guarantee becomes insufficient because in some cases tax 
payments could be determined for parties holding joint and several liability on the portion 
of the tax interest that was not guaranteed after the time when the omitted tax payments 
were originally determined, which leads to a situation of legal uncertainty for the jointly 
and severally liable parties. 
 
Information and data bank  
 
  The exceptions to tax authorities’ obligation to maintain data banks 
containing the information supplied by taxpayers now include the following cases: 
 

- With respect to information supplied to third parties, when these parties are 
empowered to make notifications of administrative acts under the terms of the 
tax provisions. 

 
- When it is necessary to exchange information with the Federal Commission to 

Protect against Health Risks of the Ministry of Health for purposes of supplying 
taxpayers with labels. 

 
- When the Ministry of Labor and Social Welfare needs information on employee 

profit sharing for companies contained in the Tax Administration Service’s data 
base and systems.  
 

LAW FOR THE SPECIAL TAX ON PRODUCTION AND SERVICES  
 

Organization of gaming including betting and raffles  
 
Tax aspects  
 
  As of January 1, this tax will be imposed on all parties carrying out gaming 
including bets and raffles in Mexican territory that require a license under the Federal 
Law for Gaming and Raffles and Regulations thereof, in addition to games held by 
decentralized government agencies and those games or contests in which participants 
win a prize through their skill in using machines. 
 
  The tax rate will be 20% on the total amounts the participants in the games 
and drawings actually receive on the amount of the bets or the value set out on slips, 
cards, vouchers or any type of receipt, decreased by the prizes paid or given, as well as 
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refunds made to the participants. With respect to various types of cash prizes, they will 
be decreased by the value of the same as set out in the permit granted by the competent 
authorities or, in the absence of the same, the market value of such activities. 
 

Labels 
 
  As stated in the Preamble to the Bill, to reinforce efforts against the 
clandestine sale of alcoholic beverages, as of fiscal 2008, the tax authorities will be 
empowered to request taxpayers and related third parties to submit labels related to 
information demonstrating the proper use of the same, on the warning that if this is not 
done within the term given for the same, it will be considered that the parties that 
formulated the request have desisted from the same. 
 

VALUE ADDED TAX LAW  
 

10% rate 
 
  It is now established that the sale of food to be consumed on the premises 
or in the establishment where it is sold, even if no facilities exist for consuming the food 
therein, when the products are for take-away or home delivery, the products will be taxed 
at 10%, when the same are produced in the border zone. 
 

*     *     *     *     * 
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