
 

 
 
 
 
 

TAX FLASH 2007-E2 
 

Amendments to Tax Laws for 2008 
 
 
  On September 14, 2007 the Mexican Congress approved the bill of 
amendments sent last June by the Executive Branch, which contains the amendments to 
various tax laws, as well as the enactment of two new tax laws. Most of the tax 
amendments summarized below will enter into force on January 1, 2008 (unless 
otherwise stated). 
 
   This Tax Flash contains a general description of the tax amendments that 
we consider most relevant for non-Mexican persons investing in Mexico. The objective of 
this summary is to provide our clients with information to assist them in timely 
identifying whether these amendments require any specific course of action in connection 
with their investments in Mexico. 
 
  The full contents of the tax amendments will be further described and 
analyzed in our publication “Tópicos Fiscales” dealing with the tax amendments for 2008; 
accordingly, this Tax Flash is only intended to serve as a general description of the topics 
we have considered most relevant. 
 
Business Flat Tax 
 
  The Mexican Congress approved the creation of an alternative minimum tax 
now called “Impuesto Empresarial a Tasa Única” (Business Flat Tax), which final structure 
is similar to that originally proposed by the Mexican President, although several changes 
have been introduced as generally described in this document. 
 
  As originally proposed, this new tax shall be paid by Mexican-resident 
entities and individuals on their worldwide income received as compensation for the sale 
of goods, for independent services rendered and for leased goods (all these activities as 
defined by the Mexican Value Added Tax Law). 
 
   Non-residents with a permanent establishment in Mexico shall also be 
subject to this tax on income attributable thereto when deriving from any of the 
aforementioned activities. For purposes of determining the existence of the permanent 
establishment, it is expressly provided that the provisions of the Mexican Income Tax Law 
and the relevant tax treaties entered into by Mexico shall be applicable. 
 
  The tax shall be determined on a cash-flow basis at a rate of 17.5%, instead 
of the 19% rate originally proposed by the President. As a transition, a 16.5% rate will be 
applicable in 2008 and a 17% rate will apply in 2009 (the tax applicable in year 2008 will 
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be evaluated by the Executive Branch for purposes of presenting the tax bill for year 
2009). The alternative minimum tax shall be determined on an annual basis, with 
monthly estimated payments. 
 
   The basis of the alternative minimum tax for almost all taxpayers shall be 
determined by subtracting all deductions from the aggregate taxable income (both 
considered on a cash-flow basis). 
 
  In general terms, authorized deductions correspond to the general 
administration, sales and production expenses and costs, including expenses related to 
the acquisition of goods, payments for independent services received, and payments 
made for leased goods. Taxpayers may also deduct royalties in certain cases, local and 
federal taxes (with certain exceptions), authorized gifts and donations subject to certain 
limits, considerations paid for the right to governmental concessions, and losses related 
to bad debts (subject also to certain limitations), among others. 
 
  Considering the special nature of their activities, insurance companies and 
banks (as well as other entities involved in similar activities), are granted a specific 
regime for determining their tax due.  
 
  Banks and entities that belong to the financial system, as well as entities 
which activities consist in the collection of accounts receivable, shall consider as taxable 
income the so called “financial intermediation margin”, which substantially measures the 
spread kept by these entities when carrying out financial-like activities. We shall point out 
that for purposes of measuring such spread, interest income and expense shall be 
considered on an accrual basis, instead of on a cash-flow basis as it occurs for all other 
taxpayers. As for the deductions, such entities may elect to deduct losses from bad 
debts, discounts on the sale of receivables and losses for forgiven debts, or alternatively 
the creation and increase of their reserves created under the regulatory legal framework 
(subject to a cap of 2.5% of the value of their debt-claims). 
 
  The alternative minimum tax considers certain exempt activities, such as all 
leasing activities carried out between related parties that result in a royalty payment, 
financing activities that give rise to interest payments (except in the case of financial 
entities as stated before), occasional activities undertaken by individuals, income 
obtained by Mexican entities where non-resident exempt pension funds have a 
participation (subject to the same conditions provided for in the Mexican Income Tax Law 
for such purpose), and the sale of certain securities such as shares, among others. 
 
  It should be noted that in general terms payments made in connection with 
the aforementioned tax-exempt activities shall not give rise to a deduction for the person 
making the payment, as it is a requirement that any deduction represent a taxable 
income for the recipient of the payment. 
 
  Considering that this tax is intended as an alternative minimum tax vis-à-vis 
the income tax, as mentioned in our Tax Flash 2007-E1, for practical purposes it will only 
be payable to the extent it exceeds the income tax determined for each year. Indeed, 
taxpayers will be entitled to credit the income tax effectively paid in each year against the 
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alternative minimum tax (exception made when income tax is “paid” through credits or 
reductions allowed by the tax laws, other than those expressly allowed). Taxpayers may 
also credit the tax paid upon the distribution of dividends in each year; additionally, in 
2008 the taxpayers may also credit the income tax paid in 2006 or 2007 upon the 
distribution of dividends, to the extent it has not been previously credited against income 
tax. Please note that income tax “paid” by crediting the other new tax approved by the 
Mexican Congress (i.e. tax on cash deposits made on financial entities), or by offsetting 
taxes due as provided by the Mexican Federal Fiscal Code, may be considered as 
effectively paid for the aforementioned purpose. 
 
  Additionally, in order to eliminate any adverse implication from the non-
deductibility of wages and related contributions provided by law, taxpayers are allowed a 
credit for an amount equivalent to 17.5% of salary payments and social security 
contributions (a 16.5% credit will be granted in 2008, and a 17% credit will be available 
in 2009). 
 
   In case the authorized deductions exceed the taxable income for a given 
year, such excess deductions shall be multiplied by the rate applicable in the related year 
to determine a credit that may be carried forward for up to ten years (unless the activity 
of the taxpayer derives from the exploitation of a governmental concession, in which case 
the credit may be carried forward for the same term of the concession). 
 

In the case of groups filing a consolidated income tax return, it is provided 
that each entity shall determine and pay this tax on an individual basis, but that they may 
consider the amounts delivered to the holding company as “effectively paid income tax” 
for purposes of the aforementioned credit system. 

 
  As a transition regime for investments, it is established that taxpayers may 
deduct the amounts spent on “new investments” made from September 1 to December 
31, 2007, by deducting one third of such investment on a yearly basis (adjusted by 
Mexican inflation), starting in year 2008. A portion of the investments made from January 
1998 to December 31, 2007 may also reduce the tax to be paid through a credit system 
to be applied for a period of up to ten years (starting in year 2008). This reduction will be 
determined by calculating a yearly credit equal to 5% of the figure resulting from 
multiplying the un-depreciated balance as of December 31, 2007 of all “investments” by 
17.5% (16.5% in 2008 and 17% in 2009); therefore, up to 50% of such un-depreciated 
balance would be economically “deducted” under this procedure; however, please note 
that in case the asset is sold before the end of the 10-year period, any remaining credits 
would not be allowed. 
 
  For this purpose, the term “investment” shall be consistent with what the 
Mexican Income Tax Law defines as such (i.e. construction, machinery, equipment, etc.; 
land is not considered as an investment for this procedure), and the term “new 
investments” is defined as those utilized in Mexico for the first time. 
 
  No transition rules are provided in respect of inventories maintained as of 
December 31, 2007, net operating losses determined for income tax purposes prior to 
the enactment of the new tax, or the tax basis of certain assets that do not qualify as 
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investments for purposes of the tax (such as land as mentioned before). However, the 
document issued by the Senate recommends that the President analyze the possibility to 
issue a decree dealing with a transition with respect of inventories as of December 31, 
2007 and the net operating losses generated from 2005 to 2007, but only if such losses 
were determined as a result of the application of the one-time depreciation deduction. 
 
  It is also provided that the Ministry of Finance shall analyze the convenience 
of eliminating certain chapters of the Mexican Income Tax Law, especially those 
establishing the regime afforded to Mexican-resident entities and Mexican-resident 
individuals undertaking business activities or leasing assets, so these taxpayers may only 
be taxed under the Business Flat Tax Law. Such analysis shall be delivered by the 
Executive Branch by June 30, 2011. 
 
  Finally, considering that the Business Flat Tax will function as an alternative 
minimum tax, the asset tax will be repealed effective January 1, 2008. Several rules are 
established in order for taxpayers to recover any outstanding asset tax that may be 
subject to refund under the asset tax law. 
 
Income Tax 
 

- Sale of Shares through the Stock Exchange 
 
   The income tax exemption provided on capital gains deriving from the sale 
of shares through stock exchanges by either Mexican individuals or non-resident persons 
has been substantially modified.  
 
  It is now established that the income tax exemption is not applicable when 
a person or group of persons that own, directly or indirectly, 10% or more of the shares 
issued by the corresponding entity transfers at least 10% of the outstanding shares of the 
related entity, within a period of 24 months and through one or more simultaneous or 
subsequent transactions. Also, it is established that the exemption provided by the law 
shall not apply when a change in control occurs as a result of the transfer of shares, in a 
single transaction or a series of simultaneous or subsequent transactions carried out 
within a period of 24 months. 
 
  It is important to mention that this amendment will enter into force on the 
day following that of its publication in the Federal Official Gazette, which may happen in 
the following days. 
 
 - Back-to-back Loans 
 
   The back-to-back loan definition is amended in order to clearly establish 
that transactions in which a loan is guaranteed with shares or debt instruments owned by 
the debtor or its Mexican related parties shall not qualify as back-to-back loans, provided 
the creditor may only dispose of the shares or debt instruments as a consequence of an 
event of default by the debtor in terms of the corresponding loan agreement. 
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 - Preferential Tax Regimes (Tax Havens) 
 
  In general terms, the provisions that establish the regime to be afforded to 
preferential tax regimes are modified, and certain other provisions have been added in 
respect of those applicable in 2007. 
 
  The relevant amendments include the new rules applicable to royalties paid 
to non-resident entities or vehicles in connection with patents and industrial secrets, 
which will not be considered subject to a preferential tax regime to the extent the 
requirements related to the creation and use of the intangible assets giving rise thereto 
are complied with. Also, the definition of the term “passive income” includes new items 
(certain gains from financial derivative transactions, commissions and income from 
mediation, income from the sale of assets not located in Mexico, among others), and it is 
now established that non-resident entities or vehicles that have an authorization to act as 
financial entities and that receive passive income, shall not be subject to the regime 
applicable to preferential tax regimes. 
 
  It is important to note that the provisions that regulate the items of income 
subject to a preferential tax regime now include the possibility for the tax authorities to 
establish that a simulation of legal acts exists in the case of transactions among related 
parties, without the need of this situation being declared by a court. In such case, they 
could base their assertion on presumptions made by the authorities. 
 
 - Tax-exempt Equity Derivatives 
 
   The Mexican Income Tax Law now establishes that non-residents will not be 
subject to income tax in Mexico on the gain obtained from equity financial derivative 
transactions referred to shares placed in stock exchange markets or to securities that 
represent those shares, to the extent the requirements provided for the income tax 
exemption on the sale of those shares are complied with. This exemption will also be 
applicable to financial derivative transactions referred to share indices regarding the 
previously mentioned shares. 
 
 - 4.9% Withholding on Interest Paid to Banks 
 
   As in previous years, through a transitory provision that will be in force only 
during 2008, it is established that the income tax withholding applicable to interest 
payments sourced in Mexico that are received by non-resident banks and investment 
banks registered with the Ministry of Finance and located in a tax treaty country shall be 
4.9%. 
 
Tax on Cash Deposits (IDE) 
 
   The Mexican Congress also approved the tax on cash deposits proposed by 
the President, which will be calculated at a 2% rate on the deposits made in cash to an 
account maintained with Mexican financial institutions, and which will be applicable when  
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the aggregate deposits exceed MXN $25,000 in each month. The tax shall be collected by 
the institutions receiving the deposits, who shall issue the corresponding certificates of 
withholding to the taxpayers. 
 
  Considering that this new tax is established as a means of control, the tax 
collected by the institution will be creditable against the income tax due by the taxpayer 
in its monthly or annual returns. If upon crediting the Tax on Cash Deposits a favorable 
balance still exists for the taxpayer, such amount may be offset against other federal 
taxes (except the Business Flat Tax) and if any remainder exists after such 
compensations, a refund could be requested. Certain specific rules are established in the 
case of consolidation groups.  
 
  It should be noted that financial institutions will be liable for uncollected 
taxes, as well as in the case of failure to disclose the lack of funds in the account. 
 

*     *     *     *     * 
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This Tax Flash contains information of a general nature, and thus it does not address any particular case or facts. The information contained herein is accurate as of 
the date of issuance; however, we make no representation as to the fact that such information be accurate in the future. Accordingly, we recommend that specific 
advice addressing your particular circumstances be requested. 
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