
 
 
 
 
 
 

TAX FLASH 2004-E4 
 

Update of the criteria of the Tax Administration Service 
regarding illegal tax practices 

 
 

As mentioned in our Tax Flash 2004-E2, the Tax Administration 
Service (Servicio de Administración Tributaria – SAT) published through its webpage 
certain of its internal interpretation criteria, in respect of certain practices that in 
their view should be considered illegal. Such criteria will be updated and revised 
periodically, and the results of such review and update will also be published 
through the SAT webpage. 

 
Last June 30 some of the criteria included in the SAT webpage were 

revised; specifically, changes were made to the criteria related to the deduction 
taken upon the sale of fixed assets, as well as to the "thin capitalization" criteria that 
was originally published. 

 
Also, certain new practices that will be considered illegal by the SAT 

were included in the webpage. The most important criteria are summarized below: 
 
a) Restructuring of intangibles. It is mentioned that upon relocation of 

an entity’s administration and management, which implies a change in its tax 
residency and thus a deemed liquidation for tax purposes, intangible assets shall be 
valued at fair market value to determine all tax consequences. 

 
b) Cooperative entities. Incorporating a "cooperative entity" (Sociedad 

cooperativa), which is a kind of corporate entity regulated by Mexican corporate law, 
is a structure sometimes used for reducing the tax burden of the members of 
service companies, due to the more beneficial regime afforded to these entities. In 
this respect, it is established that the benefits obtained when using this type of 
entity shall be disallowed when this service structure is established with the sole 
purpose of obtaining such benefits. 

 
c) Pension funds. Based on this criterion, the settlors of Mexican 

trusts (fideicomisos) that are created to manage private pension funds, shall not 
consider as a deductible item the interest or yield derived from the funds 
committed into a trust for the creation or increase of pension reserves, for purposes 
of the income tax law in effect until December 2001. This was a position taken by 
some taxpayers up to 2001, due to a literal interpretation of the law in force in such 
period. 
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d) Global preventive reserves. Mexican credit institutions are obliged 
to maintain what are called "global preventive reserves" (reservas preventivas 
globales) in respect of their debt portfolio, to determine a deductible item. As per 
the new publication, in qualifying their debt portfolio and the annual average 
balances for computing their reserves, the credit institutions shall not include debt 
claims owed by the Federal Government or by the Mexican Central Bank (Banco de 
México), nor those debt claims with an express guarantee of the Federation. 

 
e) Foreign "transparent" entities. It is mentioned that foreign-resident 

entities that receive Mexican source income, or that have a permanent 
establishment in Mexico, shall not be viewed as transparent for Mexican tax 
purposes notwithstanding that such entities may not be considered taxpayers in 
their country of residence. 

 
f) Reduction of asset tax upon mergers. Based on this new criterion, 

whenever a merger is undertaken with the purpose of reducing the asset tax basis, 
such a reduction shall not be allowed and thus the surviving company shall consider 
as part of its basis all the assets and debts received from the merging entity.  

 
It should be kept in mind that the SAT would not have any legal 

grounds to enforce the criteria listed in its webpage, as such publication does not 
derive from the regular legislative procedure, nor is it a regulation issued by the 
Executive Branch or general rules issued by the tax authorities. 

 
   Nevertheless, considering the variety of topics covered by the 
publication, we recommend that the full content of such criteria be thoroughly 
analyzed, in order to determine any potential implications in each particular case.  
 

*     *     *     *     * 
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This Tax Flash contains information of a general nature, and thus it does not address any particular 
case or facts. The information contained herein is accurate as of the date of issuance; however, we 
make no representation as to the fact that such information be accurate as of the date it is received, or 
that it will continue to be accurate in the future. Accordingly, we recommend that specific advice 
addressing your particular circumstances be requested. 


