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Tax Issues Arising from 
Oil & Gas Reform
With oil activity resurging in Mexico, 
oilfield services companies should be 
aware of Mexican tax implications of 
activities such as issues associated with 
permanent establishment in Mexico in 
order to properly evaluate and plan for 
tax exposure and inherent costs.
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Automatic exchange of
Information
Mexico has decided to be an active 
participant in efforts to establish an 
international automatic exchange 
of information concerning offshore 
accounts. Mexico’s work will probably 
serve as a guideline for other Latin 
American countries.
Page 1

Tax Reform
Mexico's tax reform will seek to provide 
incentives for further investment, 
reduction of the informal economy and 
the creation of mechanisms to eliminate 
the tax evasion that has caused so 
much damage to the national economy. 
The new tax reform will also likely 
establish a better division of authority 
between the federal government and 
the states of the Mexican Republic. 
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Contracting with Pemex: 
Identifying the Tax Issues

By JaiME GonzálEz-BéndikSEn (BéndikSEnlaW)

For more information 
on oil and gas tax reform, 

see page 3.

Oil activity is resurging in Mexico. After the Cantarell field, Pemex has 
been bidding oil production services in the Chicontepec area. The third round 
is presently ongoing with further rounds still to come. Deepwater projects are 
also under way. 

Pemex will award only the right to conduct oil production services for the 
benefit of Pemex. Any and all oil and gas resulting from these services will 
belong to Pemex. The service provider will be entitled to money compensation 
for services only. 

No right to directly conduct production activities will be bid or awarded 
by Pemex, as this is expressly prohibited by the Mexican Constitution. This 

prohibition, however, may soon 
change. Proposals by the PRI—the 
ruling party—and the PAN in this 
respect are soon to be submitted to 
Congress.

Oilfield services companies and 
their subcontractors should be aware 

Automatic Exchange of 
Information—Where Does 
Mexico Stand?

By alEJandRo SanToyo REyES and luiS i. VázquEz 
(ChEVEz, Ruiz, zaMaRRiPa y Cia.)

Background
Considering the large amounts of revenue lost by both developed and de-

veloping countries, OECD and non-OECD countries have agreed to put a stop 
to schemes pursued by certain taxpayers which allow them to erode a country’s 
tax base and the shifting of profits. On February 2, 2013 the OECD published 
a report, Addressing Base Erosion and Profit Shifting, known as “BEPS”1 in 
which it discussed the problem that many countries were facing, as well as it 
established certain aspects of base erosion and profit shifting and the schemes 
taxpayers were using which the OECD did not agree with. 
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Institute and to pay social security contributions 
for the following coverage:

• Work risks
• Illnesses and maternity
• Disability and life
• Retirement, advanced-age unemployment 

and old age
• Nurseries and social benefits

The amount of the contributions varies, de-
pending on a number of different calculations 
and on the employer’s history of accidents, but 
can roughly be estimated to be around 32 per-
cent of the workers base salary. The base salary is 
capped at 25 percent the general minimum wage 
to compute the contributions for disability and 
life coverage as well as the retirement, advanced-
age unemployment and old age contribution. 
The present daily minimum wage is $64.76 in 
Mexico City.

In addition, employers must pay their em-
ployees a profit sharing equal to 10 percent of 
their net taxable income (before prior year’s net 
operating losses).

These contributions may be avoided with 
respect to expats and rotators by seconding them 
to a foreign special-purpose entity that would ren-
der the services in Mexico. The foreign company 
should formally establish a permanent establish-
ment for this limited purpose in Mexico. Certainly, 
the permanent establishment would be liable to 
income tax in Mexico but exclusively on the lim-

ited cost-plus profit that it generates in rendering 
the services. However, if properly handled, this 
structure may avoid social security contributions 
and employee profit sharing.

Individual Taxation
Nonresident individuals are subject to Mexi-

can income tax when they have a permanent place 
of abode in Mexico or when their presence in 
Mexico exceeds 183 days in any 12-month term. 
Again, in order to avoid any given rotators from 
having to pay taxes in Mexico it might be advis-
able to properly rotate them in such a way as to 
avoid their meeting this 183-days test. 

Exit Strategy
As a closing remark, oilfield services compa-

nies performing services in Mexico would be well 
advised to set up a workable exit strategy before 
starting their Mexican operations. The strategy 
may change from one company to next, but a 
general strategy is to interpose a special purpose 
company between the U.S. operating entity and 
the Mexican subsidiary that, when the time comes, 
would allow sale of the shares of the interposed 
entity owning the shares of the Mexican subsidiary 
without incurring Mexican taxation.

Jaime González Béndiksen is a founding partner of 
BéndiksenLaw. He can be reached at jbendiksen@ben-
diksenlaw.com. © 2013 BéndiksenLaw
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On July 19, 2013 the OECD published its “Ac-
tion Plan on Base Erosion and Profit Shifting”2, of 
which ensuring transparency while promoting in-
creased certainty and predictability is an essential 
part, which would be accomplished through the 
promotion of a new single global standard.  

The BEPS report and action plan are only the 
most recent examples of a new international trend 
pushing for faster, more efficient and continuous 
exchange of information between tax jurisdictions. 
Particularly, the United States has been pushing 
for an automatic exchange of information since 
2008, in part, due to the severe economic crisis it 
went through.

On March 18, 2010, the Foreign Account Tax 
Compliance Act (FATCA) became a law in the 

U.S., establishing that certain agents (U.S. and 
foreign) are required to withhold 30 percent on 
some payments to a foreign financial institution, 
unless such institution is registered before the 
Internal Revenue Service (IRS) and that they are 
also obliged to report certain information with 
respect to U.S. accounts. Such law also imposes 
on withholding agents withholding, documenta-
tion, and reporting requirements with respect to 
certain payments made to some non-financial 
foreign entities.

Although the initial reaction from many 
countries and particularly tax professionals was to 
question the U.S. jurisdiction to impose obligations 
to non-U.S. financial institutions, certain countries 
decided to collaborate with the U.S. On February 

Where services 
are rendered by 
a Mexican entity 

to a nonresident, 
the Mexican entity 

will have to charge 
VAT. This VAT 

would typically not 
be recoverable by 

the nonresident 
and, consequently, 
it would constitute 
an additional cost 
of doing business 

in Mexico.
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7, 2012 a Joint Statement from the U.S., France, 
Germany, Italy, Spain and the United Kingdom 
(UK), members of the G5, regarding an intergov-
ernmental approach to improving international 
tax compliance and implementing FATCA was 
published on the U.S. Treasury website3. On July 
26, 2012 the Treasury of the U.S., in consultation 
with the aforementioned member countries of the 
G5 released an intergovernmental model agree-
ment (IGA Model 1)—in both reciprocal and non-
reciprocal versions—to implement FATCA. On 
November 19, 2012, Mexico became the first Latin 
American country to sign an IGA with the U.S. 
to implement FATCA. The IGA with Mexico and 
the U.S. differs from the Model 1 in an important 
aspect. Mexican Financial Institutions must report 
the average balance instead of the balance at the 
end of the tax year. Another important issue is that 
the U.S. financial institutions will only provide the 
Mexican government with information of the ac-
counts held by Mexican residents or nationals, but 
not of accounts held by non-Mexican companies 
which are controlled by Mexican residents or na-
tionals or in which Mexican residents or nationals 
have an equity interest. 

The UK followed the U.S.’s lead and on June 
26, 2013 published a discussion document contain-
ing another intergovernmental model agreement 
for reciprocal exchange of information4. This 
model closely follows the FATCA model with 
certain differences, for example, the UK Model 
requires that the reporting financial institution in 
the UK must request information from its entity 
account-holders to verify the residence of their 
shareholders or partners.

Considering there are still many technological 
and practical aspects on the automatic exchange of 
information to be resolved, the U.S. IRS published 
in its website on July 12, 2013 that the entry into 
force of certain obligations imposed by FATCA 
would be delayed under the U.S. Regulations5. 
However, this delay would apply in some respects 
to IGAs, such as the one entered by Mexico and 
the U.S. through the most-favored nation provi-
sion and a coordination provision included in 
the IGAs.

On the other hand, according to the report is-
sued in June 2013 by the OECD for the G8 Summit 
“A step change in tax transparency,” on April 9, 
2013, the Ministers of Finance of France, Germany, 
Italy, Spain and the UK (the G5) announced their 
intention to exchange FATCA-type information 
amongst themselves in addition to exchanging 
information with the U.S.6 In early June 2013, 
Mexico issued a statement informing that it had 

joined the G5 plan and stated that it intended to 
enter into agreements with these countries. 

As it can be seen, the world is moving to-
wards more transparency regarding a country’s 
residents’ revenue and transactions in order to 
achieve fair taxation. 

In the following section, we will analyze the 
current domestic law that allows for the exchange 
of information on an automatic basis and the pos-
sible changes that are coming.

Mexico’s Progress Toward Achieving Effective 
Exchange of Information

According to Annex 2 of the “Tax Transparen-
cy 2012 Report on Progress” (hereinafter “Report”) 
issued by the Global Forum for Transparency and 
Exchange of Information for Tax Matters, Mexico 
has fully complied with 7 out of the 10 essential 

As of today, Mexico has executed exchange 
of Information Agreements with several 
jurisdictions that could be construed as black 
listed jurisdictions.

elements described in the Report. Regarding 
the element of Timely Exchange of Information, 
Mexico, as all other participating countries of the 
Forum, has yet to be assessed. The Report further 
states that although Mexico has in place elements 
regarding Ownership and Accounting, there is still 
room for improvement.

We concur with the Global Forum’s analysis of 
the current state of Mexico’s exchange of informa-
tion. Recently, Mexico has made much progress in 
this regard. A major example of this was entering 
into the Convention on Mutual Administrative 
Assistance in Tax Matters on May 27, 2012, which 
allows for automatic exchange of information 
through participating countries by entering into 
a separate agreement. This entered into force in 
Mexico in 2012 to be applicable with respect of 
the 2013 tax year.

Another example is that currently Mexico has 
entered into over 40 Conventions to Avoid Double 
Taxation, with five more Conventions entering 
into force next year. Such Conventions, mostly 
drafted after the OECD Model Tax Convention on 
Income and on Capital, follow the most recent text 
of Article 267 for the exchange of information or, 
in some cases, a Protocol has been entered to up-
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date such article. However, a separate agreement 
is also recommended to be executed to facilitate 
implementation of information exchange. Among 
the countries that have entered into conventions 
with Mexico, several of them have also executed 
FATCA IGAs with the U.S.

Additionally, as of today, Mexico has executed 
Exchange of Information Agreements with several 
jurisdictions that could be construed as black list-
ed jurisdictions (Netherlands Antilles, Bahamas, 
Belize, Canada, Costa Rica, Gibraltar, Isle of Man, 
Cayman Islands, Cook Islands, Island of Guernsey, 
Island of Jersey, Liechtenstein, U.S. and Samoa, 
and is negotiating such agreements with Aruba, 
Marshall Islands, British Virgin Islands, Monaco, 
Saint Lucia, Turks and Caicos Islands and Vanu-
atu). However, only the agreements executed with 
the U.S. and Canada provide for the possibility of 
automatic exchange of information.

Although the automatic exchange of infor-
mation is already permitted under Article 26 of 
the OECD Model Tax Convention on Income 
and on Capital, in its Report to the G8 Summit, 

current systems to record and report the informa-
tion required under the FATCA IGA. Furthermore, 
the tax authority has prepared discussion drafts of 
amendments to existing administrative rules, as 
well as new rules, to provide a legal framework 
for FATCA reporting.

As can be construed, the Mexican financial 
sector and the Mexican tax authority have been 
actively working on providing a legal framework 
and on an integrated system to collect the informa-
tion required under FATCA and to report it.

Regarding the G5’s initiative to exchange 
FATCA-type information among themselves in 
addition to exchanging information with the U.S., 
Mexico joined it in early June, as did Norway. In 
this regard, on July 31, 2013 the Mexican Minis-
try of Finance published in its website a press 
release announcing that Mexico’s request to join 
the multilateral initiative launched by the G5 had 
been accepted.10

Since the G5 has stated that it would use a 
FATCA-based approach, it is possible that the UK 
IGA model is used. Therefore, if the UK model 
is followed by the G5, the Mexican government 
would receive information also regarding accounts 
held by entities where Mexican residents hold a 
controlling interest. Thus, unlike the U.S.-Mexico 
IGA, Mexican residents cannot circumvent its ap-
plication by simply holding an account through 
a foreign entity.

Conclusion
As we have mentioned above, the countries 

leading the way on automatic exchange of infor-
mation, taxing offshore accounts and most im-
portantly, BEPS11, have been developing countries 
(U.S., G5 and OECD, since most OECD members 
are developed countries). 

However, Mexico has decided to be an active 
participant of these efforts. This is very relevant, 
since the perspective of the above-mentioned 
countries is that of a capital export country. Mex-
ico’s role in the discussion on these issues will, 
in our opinion, enrich the discussion by includ-
ing the perspective of a capital import country. 
Furthermore, Mexico’s work will probably serve 
as a guideline for other Latin American countries 
that are willing to participate in this international 
effort regarding international cooperation and a 
level playing field. 

Furthermore, Mexican residents should keep 
in mind that Mexico’s role in the international tax 
arena is no longer to simply follow the developed 
countries’ steps, but instead Mexico is at the fore-
front as an active participant of the most relevant 

The countries leading the way on automatic 
exchange of information, taxing offshore 
accounts and most importantly, BePs, have 
been developing countries. however, Mexico 
has decided to be an active participant of 
these efforts.

the OECD suggested the Convention on Mutual 
Administrative Assistance in Tax Matters was fit 
for these purposes. In this regard, as mentioned 
before, Mexico is party to this Convention. Thus, 
Mexico already has in force, the international 
legal framework needed to carry on automatic 
exchange of information with other States party 
to the Multilateral Convention. 

Regarding its domestic law, Mexico has in 
place a legal provision allowing for the exchange 
of information (in a broad sense and not excluding 
automatic exchange)8, as well as for the assistance 
in the collection of taxes9. Although the domestic 
provisions are broad and may give rise to ques-
tions on how they are applied, the legal basis exists 
for the continuous automatic exchange of infor-
mation on a large scale. Additionally, in recent 
months the Mexican financial system has been 
preparing to implement FATCA. The associations 
that include banks and financial intermediaries 
have been actively discussing how to adapt their 
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international tax changes in years. Because of this, 
the era of tax “planning” based simply on hiding 
assets in offshore accounts is coming to an end not 
only for residents of developed countries, but also 
for Mexican residents and probably for everyone 
else in the near future.

1 http://www.chevez.com/upload/files/ArchivoBas-
eErosionandProfitShifting.pdf
2 http://www.oecd.org/ctp/BEPSActionPlan.pdf
3 http://www.chevez.com/upload/files/Archivo-
02FATCA-Joint-Statement-US-Fr-Ger-It-Sp-UK-02-07-
2012.pdf
4 http://www.chevez.com/upload/files/Archivo03in-
ternational.pdf
5 http://www.chevez.com/upload/files/Archivo04n-
13-43.pdf
6 http://www.chevez.com/upload/files/ArchivoASt-
epChangeinTaxTransparency.pdf
7 The commentary to Article 26 of the OECD Model pro-
vides for an automatic exchange of information basis. 
8 Article 69 of the Federal Tax Code allows for the 
exchange of information with other States, provided 
that an agreement exists, it is reciprocal, it remains 

confidential and it is only used for tax purposes.
9 Article 69 of the Federal Tax Code allows for as-
sistance in the collection of taxes where assistance is 
reciprocal.
10 http://www.chevez.com/upload/files/Archivo-
05comunicado_049_2013.pdf
11 As for the BEPS initiative, the Mexican authorities 
recently published in their website a press release an-
nouncing that they will put in place a special audit pro-
gram, with the purpose of verifying the due compliance 
of the applicable tax provisions in the case of business 
restructurings whereby non-residents carry out busi-
ness cycles in Mexico through related parties who act 
as economic agents without considering the creation of 
a permanent establishment in Mexico and, thus, do not 
pay the taxes derived from such business cycles (supply 
chain). View the press release at http://www.chevez.
com/upload/files/F_TaxFlash_2013-2.pdf

Alejandro Santoyo Reyes (asantoyo@chevez.com.
mx), Partner of Chevez Ruiz Zamarripa, in Mexico 
City, specializes in taxation of financing products, tax 
aspects of cross-border transactions and M&A trans-
actions.  Luis I. Vázquez (ivazquez@chevez.com.mx), 
Associate with Chevez, Ruiz, Zamarripa y Cia., S.C., 

Tax Reform

Mexico’s Anticipated Tax Reform
By REnE CaChEaux (CaChEaux, CaVazoS & nEWTon, l.l.P.)  

The Pact for Mexico (Pacto por México) repre-
sents a commitment among the various political 
parties seeking to carry out structural reforms 
that will lead to social and economic benefits for 
Mexico. Within the framework of the Pact for 
Mexico two important reforms in the energy and 
tax areas will be submitted for the consideration, 
review or discussion of Mexico’s Federal Con-
gress. Such structural reforms have generated high 
expectations and active discussion in numerous 
forums. 

Mexico’s Treasury Secretary Luis Videga-
ray hopes to submit the tax reform initiative to 
Mexico’s Congress during the second half of 2013, 
barring any rupture in support of the Pact for 
Mexico. What are the fundamental elements that 
will be included in the long awaited Mexican tax 
reform? From a tax policy perspective, the reform 
will seek to provide incentives for further invest-
ment, reduction of the informal economy and 
the creation of mechanisms to eliminate the tax 
evasion that has caused so much damage to the 

national economy. The tax reform will surely seek 
to strengthen the tax collection capabilities of the 
federal government and will establish principles 
leading to a fairer tax collection system through 
reforms of the Mexican Tax Coordination Law (Ley 
de Coordinación Fiscal). 

The new tax reform will also likely establish 
a better division of authority between the fed-
eral government and the states of the Mexican 
Republic. 

In regard to tax policy at the municipal level, 
an important restructuring of income sources and, 
possibly, a restructuring that will allow munici-
palities to collect taxes more fairly and efficiently 
through the review of the property tax structure, 
will be included in the new reform. The reform 
will seek to eliminate or reduce certain privileged 
tax categories such as the tax consolidation regime 
or accelerated tax depreciation for investments 
on fixed assets. An interesting aspect will be the 
privileged treatment of the maquiladora export 
industry. It will be important to avoid discourag-
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