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Outsourcing Under the Recent 
Labor Law Reform—
Tax Implications and Concerns

By JaiME GonzálEz-BéndikSEn (BéndikSEnlaW)

On November 30, 2012, amendments to the labor law were enacted. These 
amendments came into effect on December 1, 2012.

The reform includes a number of interesting and important changes to 
traditional employment terms. This article, however, will concentrate on out-
sourcing and on a specific employee profit sharing provision in the reform, 
closely related and with potential serious implications.

Outsourcing
Article 15-A of the labor law reform defines outsourcing (or subcontracting, 

as it is called in Spanish) as the regime by means of which an employer, called 
contractor, carries on works or renders services with subordinated workers, to 
the benefit of an individual or entity, called contractee, who determines the work 

An Uncertain Future for 
Mexican Tax Reforms

By adRiana RodRiGuEz and MaRio alBERTo GuTiéRREz
 (PWC MExiCo)

The global economic recovery is weak and economies in Europe and the 
United States are still fragile. Mexico has earned its place as one of the larg-
est emerging markets and its financial indicators have shown improvement. 
However, to maintain in such position, but more importantly, to reclaim the 
title as the region’s largest economy and meet the expectation to be among the 
world’s top group by 2050, it is imperative to set the proper basis for sustain-
able growth, including the tax rules to make it happen. 

The tax reforms for 2013 are not certain to define the future of tax policy in 
Mexico; however, the “Pact for Mexico” does include interesting features that, 
if implemented, could have a direct impact on the economy of the country. Ac-
cording to the 2013 Economic Package, Mexico needs to increase tax collections 
by approximately US$1.5 billion and it is expected that this would be covered 
with the tax amnesty program.
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and place more emphasis on context to settle 
on a self-contained international meaning. 

1 Article 9 of the MITL.
2 Article 16-B of the Federal Tax Code establishes that 
the adjustment to the UDI denomination through the 
application of indexes or factors or in any other way is 
considered part of the interest.
3 Rule I.2.1.18 of the Miscellaneous Tax Resolution.
4 Articles 31 and 32 of the Vienna Convention on the 
Law of Treaties. A treaty shall be interpreted in good 
faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in 
the light of its object and purpose.
5 It is important to point out that Article 3, paragraph 2, 
of the Treaty between Mexico and France includes the 
phrase “any expression not defined therein”, which is 

much broader than the word “term” contained in the 
version of this article included in the OECD Model 
Convention and all the other treaties entered into by 
Mexico.
6 Effective as of fiscal year 2002.
7 Mexico-France Treaty effective as of March 16, 1993.
8 It is necessary to perform a different analysis for Trea-
ties that become effective on subsequent dates.

Rodrigo Ochoa (Rodrigo.Ochoa@mx.ey.com) is an 
International Tax Partner with Ernst & Young.  
Montserrat Colín (Luz.Colin@mx.ey.com) is an Inter-
national Tax Manager with Ernst & Young.  The views 
expressed herein are those of the authors and do not 
necessarily reflect the views of Ernst & Young LLP or 
any other member of Ernst & Young Global Limited.

Treaties

On June 18, 2012, Mexico entered into an 
Agreement with the Government of the Hong 
Kong Special Administrative Region of the 
People’s Republic of China for the avoidance of 
Double Taxation and the prevention of Fiscal Eva-
sion with respect to Taxes on Income (hereinafter 
referred to as the Mx-HK DTC), which will be in 
force in Mexico beginning on January 1, 2014 and 
in Hong Kong on April 1, 2014.

Mexico, as a member of the Organization 
for Economic Co-operation and Development 
(OECD), follows to a certain extent its Model Tax 
Convention and the United Nations (UN) Model 
Tax Convention to a lesser extent. Additionally, 
Mexico has inserted certain provisions in its DTC’s 
that have now become standard.

However, the Mx-HK DTC departs in very 
important aspects from both the OECD and UN 
Model Tax Conventions and are not the standard 
provisions that have been used in other DTC’s 
entered by Mexico.

The purpose of this article is to briefly analyze 
the most relevant of these new provisions used in 
the Mx-HK DTC.

New Residency Criteria
Paragraph 1 of Article 4 of the Mx-HK DTC 

provides that non-individual residents of Hong 
Kong are any of the following:

a) any company incorporated in Hong Kong 
or incorporated outside Hong Kong but being 

normally managed or controlled in the latter, shall 
be considered as resident in Hong Kong.

b) any other person constituted under the 
laws of Hong Kong or constituted outside Hong 
Kong but being normally managed or controlled 
in the latter, shall be considered as resident in 
Hong Kong.

Conversely, the criteria for residency in the 
case of Mexico is fully consistent with the OECD 
Model Tax Convention, which requires liability to 
tax based on residency, domicile place of manage-
ment or a similar criterion. In fact, all previous 
DTC’s entered by Mexico follow the OECD Model 
Tax Convention and consider as a resident those 
who are liable to tax based on these criteria, which 
is defined in paragraph 8.6 of its Commentaries 
on Article 4 as “comprehensive taxation.”

Therefore, the Mx-HK DTC provides a defini-
tion of a Hong Kong resident, in which an entity or 
other than an individual is to be treated as resident 
for purposes of the Mx-HK DTC based on incor-
poration, constitution, control or management and 
therefore entitled to claim any benefits under the 
Mx-HK DTC regardless whether it is liable to tax 
or not. This is unusual, since most DTC’s entered 
by Mexico follow the OECD Model Tax Conven-
tion in this regard and in some cases, the Resident 
Article even includes specific wording stating that 
to be a person liable to tax only on income from 
the State it is considered a resident of, such as the 
Bahamas-Mexico DTC. 

Double Tax Convention between Mexico and Hong Kong
RiCaRdo REndón & luiS i. VázquEz (ChEVEz, Ruiz, zaMaRRiPa y Cia., S.C.)
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Another  in terest ing aspect  wi l l  be 
whether Mexican courts will start using 
the Commentaries to the un Model Tax 
Convention to interpret Mexico’s DTC’s. 

Perhaps, the rationale behind such a relevant 
departure from previous experiences may be the 
fact that Hong Kong has a territorial tax system, 
which may give rise to non-taxation at residency 
if the income is foreign-sourced. Hence, the 
wording of the Mx-HK DTC would allow all 
non-individual persons who were constituted 
or incorporated in Hong Kong (this would also 
include those constituted outside Hong Kong 
but being normally managed or controlled in the 
latter) to claim treaty benefits under the Mx-HK 
DTC regardless of whether the person is liable to 
tax or not.

However, paragraph 8.3 of the Commentar-
ies to Article 4 of the OECD Model Tax Conven-
tion explicitly provides that the term liable to 
tax should not be deemed to exclude territorial 
systems.

Therefore, we can only assume that the reason 
behind such a provision is to leave no room for 
doubt that Hong Kong resident entities may claim 
treaty benefits even if they are not actually subject 
to taxation thereat. 

and further provides that in the case of Mexico, 
its domestic laws and measures concerning tax 
avoidance include thin capitalization, controlled 
foreign corporation (preferential tax regimes) and 
back to back loans.

Contrary to what would have been expected, 
paragraph 12 of the Protocol does not make refer-
ence perhaps to the strongest anti-abuse measure 
available to the Mexican tax authority: the simula-
tion provision, which could be considered as the 
only General Anti-Abuse Rule in the Mexican 
legislation.

Article 213 of the Mexican Income Tax Law 
provides that, regarding foreign transactions, 
that give rise to Mexican source income realized 
by non-resident related parties, the Mexican tax 
authority may exercise its power to determine 
whether the simulation of legal acts solely for tax 
purposes has taken place and determine the tax 
consequences of the actual transaction.

Additionally, paragraph 13 of the Protocol 
of the Mx-HK DTC contains an anti-treaty abuse 
rule. It provides that each of the Contracting Par-
ties shall keep the right in accordance with its 
domestic laws where double exemption results 
from a divergent classification of the income 
concerned. Keep in mind that this provision only 
applies to double non-taxation from divergent 
classifications, which does not address double 
non-taxation resulting from applying the Mx-HK 
DTC to a Hong Kong non-individual resident who 
is not taxed for its foreign source income based on 
a territorial tax system.

Paragraph 9 of the Protocol of the Mx-HK DTC 
provides another anti-abuse rule, which states that 
the provisions concerning dividends, interests and 
royalties shall not apply if a person pays directly 
or indirectly at least 50% of that income to another 
person who is not a resident of either Contracting 
Party. Clearly, this provision is intended to avoid 
the use of conduit companies. 

Lower Withholding Tax Rate on 
Interest Income

Article 11 of the Mx-HK DTC provides a 
maximum withholding tax rate of 10% of the gross 
amount of the interest in all cases, except for banks 
which may apply 4.9%.

Usually, Mexico sets 15% as a maximum 
withholding tax rate on interest, except for banks, 
which usually are entitled to the maximum with-
holding rate of 5%, but may be eligible to reduce 
this rate to 4.9% based on a Mexican domestic 
law provision.

Nevertheless, this may give rise to tax treaty 
abuse by shifting Mexican source profits to a Hong 
Kong resident company, which would not be li-
able to tax therein as the income is foreign source. 
Perhaps having this possible abuse in mind, the 
Mx-HK DTC has several anti-abuse rules, which 
are not part of the OECD nor UN Models. These 
are analyzed in the following section.

Anti-Abuse Rules
Article 27 of the Mx-HK DTC introduces a 

new provision not used in prior DTC’s entered 
by Mexico. It provides that nothing in such Agree-
ment shall prejudice the right of each Contracting 
Party to apply its domestic laws and measures 
concerning tax avoidance, whether or not de-
scribed as such.

Paragraph 12 of the Protocol of the Mx-HK 
DTC elaborates on the meaning of Article 27 
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The unusual criterion for residency provided 
by the Mx-hK DTC may open the door to treaty 
abuse. however, with this issue in mind, the 
Mx-hK DTC clearly introduces several anti-
abuse measures.

United Nations Commentaries as 
Interpretation of the Agreement

Paragraph 1 of the Protocol of the Mx-HK 
DTC states that the Commentaries of the UN 
Model Tax Convention and the Commentaries 
of OECD Model Tax Convention shall constitute 
means of interpretation of the Agreement. 

Moreover, such paragraph 1 establishes that 
the provisions of the Mx-HK DTC shall gener-
ally be considered to have the same meaning as 
expressed in such UN-OECD Model Tax Conven-
tions and their Commentaries with the exception 
of any reservations or observations made by the 
Parties to UN-OCDE Model Tax Conventions and 
Commentaries and also to any contrary interpreta-
tion as provided in this Protocol or interpretation 
agreed by the competent authorities after the entry 
in force of the Convention.

It is worth mentioning that Articles 5, 12, 14 
and 21 of the UN Model Tax Convention are usu-
ally used in DTC’s entered by Mexico. Therefore, 
for those specific articles, the argument could be 
made that the Commentaries of the UN Model Tax 
Convention could be used to interpret Mexico’s 
DTC’s.

Perhaps, the rationale behind including a 
reference to the Commentaries to the UN Model 
Tax Convention for the interpretation of the Mx-
HK DTC may be the fact that Mexico has used 
several provisions of the UN Model Tax Conven-
tion, but no reference in law or precedents to such 
commentaries.

Mexican tax law, specifically the Miscel-
laneous Tax Rule I.2.1.18, provides that for the 
interpretation of DTC’s that Mexico has in force 
shall be interpreted by the application of Articles 
31, 32 and 33 of the Vienna Convention. It further 
provides that the Commentaries to the OECD 
Model Tax Convention adopted on October 23, 
1997, as amended by the eighth update or which-
ever replaces it, shall be considered to fall under 
Articles 31 and 32 of the Vienna Convention and 
used to interpret Mexico’s DTC’s provided that 
the Commentaries are congruent with the relevant 
convention. Additionally, several Mexican courts 
have rendered decisions stating that the OECD 
Commentaries may be used to interpret Mexico’s 
DTC’s. However, no Mexican regulation or prec-
edent establishes that the Commentaries of the 
UN Model Tax Convention can be used as means 
of interpretation for Mexico’s DTC’s.

Fixed Base
Article 14 – Fixed Base was deleted from the 

OECD Model Tax Convention by “The 2000 Up-

date to the Model Tax Convention,” adopted by 
the OECD Committee on Fiscal Affairs on April 
29, 2000, on the basis of another report entitled “Is-
sues related to Article 14 of the OECD Model Tax 
Convention” (adopted by the OECD Committee 
on Fiscal Affairs on January 27, 2000).

That decision reflected the fact that there were 
no intended differences between the concepts of 
permanent establishment and fixed base. There-
fore, the effect of the deletion of Article 14 was for 
income derived from professional services or other 
activities of an independent character is now dealt 
with under Article 7 as business profits.

In this regard, Mexico continues to include 
Article 14 in its DTC’s. This is no different in the 
case of the Mx-HK DTC. However, Mx-HK DTC 
is different in a very important aspect in this 
regard. 

Paragraph 2 of the Protocol to the Mx-HK 
DTC provides that the term “fixed base” shall be 
treated in accordance with the principles that ap-
ply to permanent establishments. 

Applying the permanent establishment 
principles to the term fixed base clearly begs the 
question, why keep the Article 14 in the Mx-HK 
DTC.

Another Relevant Provision
It is worth mentioning that the Protocol to the 

Mx-HK DTC states that Article 25, regarding the 
exchange of information, does not obligate the 
Contracting Parties to exchange information in a 
spontaneous or automatic basis. In this regard, in 
the Mx-HK DTC Mexico reflects different criteria 
from the one followed in all previous DTC’s.

This position is contrary to paragraph 9 of 
the OCDE Commentaries on Article 26, which 
provides that the exchange of information under 
Article 26 of the OCDE Model Tax Convention 
may be spontaneous or automatic.

Our Comments
The unusual criterion for residency provided 

by the Mx-HK DTC may open the door to treaty 
abuse. However, with this issue in mind, the Mx-
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HK DTC clearly introduces several anti-abuse 
measures which are discussed above.

The introduction of these anti-abuse measures 
makes the intention of Mexico very clear. How-
ever, it would have been expected that other usual 
anti-abuse provisions were included, such as the 
Limitation on Benefits Article that is included in 
the United States DTC’s. The fact that Mexico 
has included the Limitation on Benefits Article 
in several of its DTC’s (U.S., India, Panama and 
Barbados) makes it more unusual that such provi-
sion was not included, while other measures not 
used previously are. 

Perhaps the use of these new measures may 
signal Mexico’s new position and it will be inter-
esting to see if Mexico includes these measures in 
other DTC’s or Protocols. 

Another interesting aspect will be whether 
Mexican courts will start using the Commentar-
ies to the UN Model Tax Convention to interpret 
Mexico’s DTC’s. As we mentioned, so far, Mexican 

courts have only focused on the Commentaries to 
the OECD Model Tax Convention and Mexican 
domestic legislation only makes reference to the 
Commentaries.

These differences contained in the Mx-HK 
DTC make this DTC unlike any previous one 
entered by Mexico. Tax practitioners and advisors 
will pay special attention to Mexico’s new DTC’s 
to determine if the Mx-HK DTC is the new basis 
for Mexico’s DTC’s or if this is an exceptional 
case. 

Ricardo Rendón (rendon@chevez.com.mx) is Partner 
with Chevez, Ruiz, Zamarripa y Cia., S.C., in Mexico 
City.  Mr. Rendón specializes in tax aspects of cross-
border transactions, business restructuring, mergers 
and acquisitions and transfer pricing. Luis I. Vázquez 
(ivazquez@chevez.com.mx), Associate with Chevez, 
Ruiz, Zamarripa y Cia., S.C., Mexico City, special-
izes in tax aspects of cross-border transactions and 
tax litigation.
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to be carried on by the contractor and supervises 
performance of the services or execution of the 
contracted work.

Outsourcing agreements must be in writing 
and must comply with the following conditions:

• They cannot cover the entire activity of the 
contractee

• They must consist in specialized activities
• They cannot include activities identical 

or similar to those carried on by the other 
workers of the contractee
Where all of the above conditions are not met, 

the contractee will be considered employer of the 
contractor’s worker for all labor law purposes, 
including social security obligations.

The contractee must verify, when entering 
into the agreement, that the contractor has the 
documentation and elements of its own sufficient 
to comply with the obligations resulting from the 
relations with the contractor’s workers.

Further, the contractee must permanently 
verify that the contractor is complying with all 
applicable security, health, and environment con-
ditions with respect to the latter’s workers. This 
obligation, however, can be fulfilled by contracting 
the services of so-called “verification unit” fully 
chartered and approved.Outsourcing is not al-
lowed when the contractee intentionally transfers 

employees of its own to the contractor in order to 
reduce or avoid the former’s labor obligations.

Tax Effects
The first tax effect steaming from subcontract-

ing services are the typical effects you will find in 
basically any third-party supplier transaction.

First, in order for the payment to be deductible 
for income tax and flat tax purposes, a number of 
requirements should be met, including:

• Outsourcing must be “strictly indispensable” 
for the contractee’s income-producing activity. 
This is Mexico’s equivalent of the “reasonable” 
test for deductions in other latitudes.

• Payment is to be made by means of a check 
or bank transfer if it exceeds $2,000 Mexican 
pesos (MXN).

• The payment must be properly recorded in 
the contractee’s books of account 

• The payor should secure from the payee 
invoices for each and all payments made. The 
invoices must meet a number of requirements 
called for under Mexican law. Among 
others, the invoice must be numbered, it 
should show the contractor ’s taxpayer 
identification number, date and place of 
issue, the contractee’s taxpayer identification 
number, itemized description of the goods or 


