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Canadian Government Announces 
Further Changes to Foreign Investment 
Review Process
By Mark Katz, John Bodrug and Erika Douglas 
(Davies Ward Phillips & Vineberg LLP)

The Canadian government continues to propose changes to Can-
ada's foreign investment review regime under the Investment Canada 
Act (ICA). In its most recent announcement, the government proposes 
to significantly increase the principal threshold used to determine 
whether foreign investments will be subject to review under the ICA. 
The government also published new guidelines on the mediation of 
disputes with foreign investors over the performance of undertakings 

Financing Mexican Operations with 
Debt: When Does 0 Percent Withholding 
Apply?
By José Carlos Silva and Roberto Padilla Ordaz 
(Chevez, Ruiz, Zamarripa y Cia., S.C.)

Local taxation for non-Mexican resident entities from Mexican-
sourced interest represents a significant additional burden for the 
borrowers of such financing.

Under the Mexican Income Tax Law, non-residents must pay the 
related tax in the form of a withholding carried out by the Mexican-
resident paying party, who is often faced with an additional financial 
burden due to this withholding.

It is a common practice in overseas financing that the lending party 
receives the agreed yield free of any tax withholding applicable in the 
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US$10 million (based on the current exchange rate), and 
companies may be excluded from public projects for 
up to 10 years. The law does not provide for disgorge-
ment of profits, an equitable remedy often used in FCPA 
settlements. Like the FCPA, the law does not impose any 
self-reporting obligations on individuals and companies, 
but offenders who do self-report a violation can obtain a 
reduction of the applicable sanction.

In both cases, if it is determined that the benefit 
the offender gains from the unlawful act exceeds the 
maximum fine, that amount can be increased by up to 50 
percent. If the maximum fine is 30 percent or less of the 
value of the contract, the fine will be between 30 percent 
and 35 percent of the contract value if the offender was 
awarded the contract.

Prevention
The Anti-Corruption Law encourages the Mexican 

government to enter into agreements with the participants 
of the public procurement process to set up mechanisms for 
auto-regulation, internal controls, and integrity programs 
in order to foster and develop an ethical culture within 
the organizations. In establishing such programs, interna-
tional best practices should be taken into consideration, 
including training programs for officers and directors as 
well as employees, tools for reporting violations, and the 
protection of whistleblowers. 

Conclusion
The new Mexican Anti-Corruption Law results from 

the ongoing need to fight corruption in the country and 
clearly reacts to recent global trends in this area. The new 
Anti-Corruption Law not only includes administrative 
responsibilities applicable to individuals, companies and 
public officials, but also empowers the authorities with 
effective tools to detect and sanction corruption. It is an 
important step towards better controls and prevention 
of this type of illegal activities.

Any company regularly involved in government con-
tracting processes at the federal level or in international 
commercial transactions, where foreign public officials 
are involved, should implement strict compliance poli-
cies or revise the existing ones to include clear rules for 
contracting with governmental entities in Mexico and 
abroad.

Likewise, it is highly advisable to conduct training 
sessions for those employees within the company who 
deal with the Mexican federal government or with foreign 
governments. It is also recommended that companies  
carry out due diligence on all third parties who may par-
ticipate as intermediaries in business relationships with 
the federal government or foreign governments.

Juan Carlos Luna (luna@lawgistic.com) is Managing Director 
at Lawgistic, in Houston, Texas. He is an attorney and legal 
management consultant whose practice includes business 
transactions, technology, and legal compliance.

Mexico, from page 1

country in which capital is placed, or where the borrower 
resides, converting such tax burden into an additional 
financial cost for the borrowing party.

In other words, borrowers are forced to make grossed-
up interest payments to their non-Mexican lenders in 
order to meet the expected yield payment, as determined 
through the corresponding financial agreements. This 
practice creates an additional financial cost for the bor-
rowing party, one which often results in a less competitive 
position vis-a-vis securing domestic financing.

However, there currently exist several alternative 
overseas financing options in Mexico, in which 0 percent 
tax withholding is available. In these cases, no additional 
financial burden would be applied to the borrowing 
party. This article aims to address some of the financing 
alternatives in which there would be no requirement for 
income tax withholding under Mexican law.

Mexico as an International Spot for 
Overseas Financing

During the last two decades, Mexico has worked to 
become an attractive spot for international investment 
by providing important tax benefits and widening its 
tax treaty network.

Since joining the Organization for Economic Coop-
eration and Development (OECD) in May 1994, Mexico 
has sought to play a major role in international finance 
not only by signing tax treaties with various countries, 
but also by enacting domestic legislation that provides 
tax benefits and relief for offshore financing.

As a result of these efforts, there exist alternative 
investment options that would pose fewer problems for 
borrowers, including options for offshore financing with 
no additional tax burden in Mexico which are discussed 
in more detail below.
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Overseas Financing under Mexican Legislation
Under Mexican tax legislation, non-residents who 

realize income in cash, in kind, in services or in debt-claims 
from sources of wealth located in Mexico are obliged to 
pay income tax, whenever they do not have a permanent 
establishment in Mexico or, if they have one, whenever 
income is not attributable thereto.

With respect to interest income, the source of the in-
terest income is considered to be located in Mexico when 
the capital is placed or invested in Mexico, or when the 
interest is paid by a Mexican resident or a non-resident 
with a permanent establishment in Mexico.

Under Mexican law, the corresponding income tax 
shall be paid in the form of a withholding carried out by 
the party making the interest payments. The size of the 
withholding is determined by applying the appropriate 
tax rate, usually ranging from 4.9 to 40 percent, to the 
gross interest received by the non-resident.

The corresponding withholding rate will depend on 
the beneficial owner of interest income, although in certain 
cases this rate will depend on the party paying the loan 
or on the primary use of the loan. Treaties may also play 
a role in reducing the withholding rate.

Summarized below are the applicable withholding 
rates under the Mexican Income Tax Law:

a) 10 percent withholding on interest paid to registered 
governmental financial entities and foreign banks, if they 
are the beneficial owners of this payment. This rate is re-
duced to 4.9 percent if these financial entities are located 
in a country with which Mexico has a double taxation 
agreement (DTA) in effect, provided that the entities are 
registered with the Mexican tax authorities.

b) 4.9 percent on interest from publicly-traded debt 
securities, if placed in Mexico or any country with which 
Mexico has signed a DTA; the rate is 10 percent if placed 
in other countries.

c) 4.9 percent for interest paid by Mexican banks, 
limited purpose financial companies, multiple purpose 
financial companies or auxiliary credit institutions, re-
gardless of the nature of the foreign resident recipient, 
arising from certificates, acceptances, credit instruments, 
loans or other credits granted.

d) 15 percent on interest paid to reinsurance com-
panies.

e) 21 percent on interest paid to foreign machinery 
and equipment suppliers of fixed assets, or paid to foreign 
residents who have granted credits for the purchase of 
those fixed assets, provided that they are registered with 
the Mexican tax authorities.

f) 40 percent on interest paid to non-treaty related 
parties that qualify as being subject to a preferential tax 
regime, as defined under Mexico’s controlled foreign 
companies (CFCs) legislation, except when recipients 
are foreign banks or when interest income derives from 
publicly traded bonds placed in Mexico or abroad.

g) 30 percent in other cases.
In this regard, taxation at the source state may lead to 

an overall increase in the transaction costs, as payments 
would have to be grossed-up in order that investors plac-

During the last two decades, Mexico has 
directed its efforts towards becoming an 

attractive spot for international investment 
by providing important tax benefits and 

widening its tax treaty network.

ing capital in Mexico would obtain their expected yield 
even after the corresponding income tax is withheld. 
Yields are commonly paid to non-resident investors clear 
of any tax withholding or additional levy applicable under 
domestic legislation. For this reason, overseas financing 
involving capital placement in Mexico often results in a 
higher financial burden for the borrower. 

Even when particular circumstances or financial needs 
cause the types of financial transactions described above 
to be implemented on a regular basis, it is worthwhile 
to address those additional overseas financing options 
that enjoy a preferential treatment as a result of the 
Mexican Government’s efforts to attract international 
investment.

Zero Percent Withholding Tax under 
Domestic Legislation and DTA

The Mexican Income Tax Law establishes certain 
situations in which the interest payments from certain 
types of loans is non-taxable in Mexico.

Exporters
No tax is levied on interest income from loans with 

a minimum maturity of three years and granted or guar-
anteed by foreign financing entities that are engaged in 
promoting exports by granting loans or guarantees under 
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preferential conditions. These entities must be registered 
with the Mexican tax authorities.

Charitable Organizations 
No taxes are levied on interest from loans granted 

or guaranteed under preferential conditions by foreign 
financing entities that are authorized to receive deductible 
donations if such funds are intended for welfare or social 
benefit purposes. These entities must also be registered 
with the Mexican tax authorities.

DTA
Despite the tax relief granted by domestic legisla-

tion, it is important to mention that additional benefits 
may be derived from DTAs between Mexico and other 
countries.

Particularly the Mexico-United States DTA provides 
that interest from a Mexican source and paid to a resident 

which the referred loan is guaranteed (or insured) by 
such institutions. 

For example, if a loan with a principal amount of 
$1,000 is granted by a U.S. Bank to a Mexican resident 
company and only 25 percent of such loan is guaranteed 
by a financing entity engaged in promoting exports, under 
the Mexican tax authorities’ perspective, only 25 percent 
of each interest payment would be subject to 0 percent 
income tax withholding in Mexico.

Mexico as a Signee of International Conventions: 
Additional Investment Options

Unlike DTAs between Mexico and other nations, the 
importance of Mexico’s membership in various interna-
tional financial organizations is often overlooked.

However, in order to comply with these organizations’ 
conventions, Mexico has waived its right to levy any tax 
on yields from securities such as bonds that are issued or 
guaranteed by certain international financing organiza-
tions and that have been created to promote investment 
in specific regions or for specific purposes.

For example, in 1992 Mexico was incorporated as a 
“Non-Regional Member” of the Central American Bank 
for Economic Integration (CABEI), a financial institution 
created in 1960 with the aim of promoting integration, 
economic and social development in the Central Ameri-
can region.

CABEI’s Articles of Incorporation established that 
the organization, its revenue, goods and other assets, 
as well as transactions that it carries out, will be exempt 
from all types of levies and customs or other charges of 
similar nature, and no type of levies or other taxes on 
debentures or securities issued or guaranteed by the 
CABEI will be assessed, including dividends or interest 
thereof, regardless of the holder.

In adhering to these Articles of Incorporation, Mexico 
waived its right to levy a tax on any debentures or se-
curities issued or guaranteed by the CABEI, rather than 
providing an exemption on income derived thereof.

As a consequence, companies interested in obtaining 
funding could issue private debt guaranteed by CABEI, 
and the resulting yields would not be subject to income 
tax withholding in Mexico.

Similar outcomes have resulted from Mexico signing 
agreements with other international organizations.

As another example, Mexico has since 1956 been a 
member of the International Finance Corporation (IFC), 
a global development institution focusing on the private 
sector in developing countries and a member of the World 
Bank Group.

Mexico is therefore bound by the rules outlined in 
IFC’s Articles of Agreement, including the tax immunities 

No tax is levied on interest income arising 
from loans with a minimum maturity of three 
years that have been granted or guaranteed 

by foreign financing entities engaged in 
promoting exports by means of granting 
loans or guarantees under preferential 

conditions, to the extent they are registered 
before the Mexican tax authorities.

of the United States may only be taxed in the latter country 
if the interest results from a loan of at least three years, 
guaranteed or insured by the Export-Import Bank or the 
Overseas Private Investment Corporation.

For these types of loans, it may therefore be possible 
to be exempt from Mexican income tax withholding obli-
gations through a guarantee from these financing entities 
engaged in promoting exports. 

In addition to the Mexico-U.S. DTA, similar benefits 
also exist for Germany, France, the United Kingdom, and 
Switzerland, among others, as a result of DTAs between 
Mexico and these countries.

It should be mentioned that with respect to loans 
that are not granted but only guaranteed (or in the case 
of the USA, guaranteed or insured) by these financing 
institutions engaged in promoting exports, the Mexican 
tax authorities have maintained that the 0 percent income 
tax withholding is applicable in the same proportion in 
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which are briefly described below. Section 9 of the IFC’s 
Articles of Agreement provide that the IFC, its assets, 
property, income and its operations and transactions 
authorized by such Agreement, shall be immune from all 
taxation and from all customs duties. The IFC shall also 
be immune from liability for the collection or payment 
of any tax or duty.

Section 9 also establishes that no taxation of any kind 
shall be levied on any obligation or security issued or 
guaranteed by the IFC (including any dividend or interest 
thereon) by whomsoever held: (i) if the tax discriminates 
against such obligation or security solely because it is is-
sued by the Corporation; or (ii) if the sole jurisdictional 
basis for the tax is the place or currency in which it is is-
sued, made payable or paid, or the location of any office 
or place of business maintained by the Corporation.

Thus under Mexico’s agreement with the IFC, yields 
obtained from securities or obligations issued or guar-
anteed by the former would not be subject to income tax 
withholding in Mexico.

In the same vein, it is also worth mentioning Mexico’s 
membership in the Inter-American Development Bank 
(IDB), currently the largest source of development financ-
ing for Latin America and the Caribbean. The IDB was 
formally incorporated in 1959, when the Organization of 
American States drafted its Articles of Agreement.1

As with the CABEI and IFC agreements discussed 
above, Section 9 of Article XI of the agreement establishing 
the IDB provides that the IDB, its property, other assets, 
income, and the operations and transactions it carries 
out pursuant to the agreement, shall be immune from 

all taxation and from all customs duties.2 The agreement 
further states that the IDB shall also be immune from 
any obligation relating to the payment, withholding or 
collection of any tax, or duty. 

Section 9 also provides that no tax of any kind shall be 
levied on any obligation or security issued or guaranteed 
by the Bank, including any dividend or interest thereon, 
by whomsoever held: (i) if the tax discriminates against 
such obligation or security solely because it is issued by 
the Bank; or (ii) if the sole jurisdictional basis for the tax is 
the place or currency in which it is issued, made payable 
or paid, or the location of any office or place of business 
maintained by the Bank.

In this context, it is important to note that besides the 
opportunities from the agreements between Mexico and 
international financial institutions, the latter constantly 
directs efforts towards offering and participating in new 
projects.

It is relevant to mention, for example, that recent 
activity of the IDB in partnership with Mexican financial 
institutions has created certain investment opportunities. 
As announced on the IDB’s website, the Bank has approved 
a $150 million partial credit facility for the Mexican local 
capital market as part of “beyondBanking,” an IDB program 
intended to promote sustainable banking principles and 
practices in Latin America and the Caribbean.

According to the press release published by the IDB,3 
the new facility will provide partial credit guarantees for 
local and international debt issuances of Mexican entities. 
The facility will back debt securities of companies seeking 
to invest in environmentally friendly projects, and projects 
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Certification of Companies under 
Mexico’s New NEEC Progam
By Rene Cacheaux 
(Cacheaux, Cavazos & Newton, L.L.P.)

What is the function of certification of Mexican 
companies and what benefits does certification provide? 
Several years ago a certification system was created to 
grant companies operating under the IMMEX program 
certain benefits, given the importance of their foreign 
trade operations and the need for flexibility in import 
and export rules contained in Mexico’s Customs Law, 
its regulations and related miscellaneous provisions. 
Originally, the main benefit for certified companies was 
likely the possibility of selling their products by delivering 
them to domestic companies in Mexico without having 
to physically export them and then re-import them into 
the country. 

A new development in customs law came on De-
cember 15, 2011, with the announcements of the Nuevo 
Esquema de Empresas Certificadas, also known as “NEEC” 
and described as a “trusted shipper” program. Its purpose 
is to provide greater flexibility in the import and export 
operations of maquiladora entities operating under the 
IMMEX program. The new NEEC program is inspired 
by, and to some extent based on, the Customs-Trade 
Partnership Against Terrorism (C-TPAT) implemented in 
the United States, as well as provisions and controls on 

shipments of cargo. The C-TPAT program features a series 
of control measures for cargo, shipment, employees and 
restrictions on loading and unloading merchandise areas 
at industrial plants in order to guarantee that foreign trade 
transactions do not become involved in illegal activities 
such as terrorism or organized crime. To a certain extent, 
companies with C-TPAT authorization in the United States 
will have greater ease when obtaining authorization as 
NEEC companies in Mexico. 

The new NEEC system applies not only to IMMEX 
entities, but also to all foreign trade companies that comply 
with the minimum import transaction requirement during 
the previous six months of importing merchandise with 
a customs value of at least $300,000,000 Pesos (approxi-
mately US$23,000,000). In the case of maquiladora entities 
or foreign trade companies with an IMMEX program, the 
import transaction requirement for the prior six months is 
reduced to a customs value of at least $200,000,000 pesos 
(approximately US$15,000,000). 

Having NEEC authorization is of great importance 
for major maquiladora and IMMEX entities because the 
benefits currently granted by NEEC authorization are 
significant. Miscellaneous Customs Rule 3.8.1 establishes 
the main categories of certified companies, with the most 
important being the so-called Section L (Renglón L). Sec-
tion L represents the maximum benefits that a NEEC entity 
may obtain and establishes three types of NEEC certifica-
tions: (i) NEEC Controlling Entity; (ii) NEEC Aeronautics 
Industry Entity; and (iii) NEEC Entity with an IMMEX 
program receiving its operation certification. NEEC Sec-

Customs

designed to improve housing and other living conditions 
and to fund small and medium-sized businesses.

Under this new facility program in which the IDB 
grants a guarantee over securities issued by eco-friendly 
companies, taxpayers have an extensive array of invest-
ment opportunities offering tax benefits.

Other international financial institutions whose ar-
ticles of agreement provide tax benefits similar to those 
described above include:

• The Development Bank of Latin America, established 
in 1968 as a multi-purpose bank and an agency for 
promoting Andean development and integration.

• The Caribbean Development Bank, established in 
1969 to promote economic cooperation and integra-
tion among its Caribbean member countries and to 
contribute to their harmonious growth.

From our standpoint, taxpayers should not disregard 
these alternative overseas financing options as means of 
obtaining favorable financial positions without increasing 
overall transaction costs due to Mexico’s tax burdens, even 
in addition to the tax relief resulting from DTAs.

1  http://www.iadb.org/en/about-us/history-of-the-inter-
american-development-bank,5999.html
2 http://idbdocs . iadb.org/wsdocs/getdocument .
aspx?docnum=736425
3  http://www.iadb.org/en/news/news-releases/2012-05-
10/partial-credit-guarantee-facility-for-mexicos-banamex,9979.
html

José Carlos Silva (jcsilva@chevez.com.mx) is a Partner and 
Roberto Padilla Ordaz (rpadilla@chevez.com.mx) an Associate 
with Chevez, Ruiz, Zamarripa y Cia., S.C., in Mexico.


