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Tax Losses in Mexico: Issues to 
Take into Consideration

By FERnando CaMaREna 
(GaRdERE, aREna y aSoCiadoS, S.C.) 

As in most countries, tax losses are an important topic that foreign inves-
tors should take into consideration when doing business in Mexico, not only 
because tax losses could reduce the tax burden of future profits generated by 
Mexican entities, thus creating a tax asset, but also because the losses could 
have an important impact to the financial and tax results of the foreign inves-
tors. Structuring investments in Mexico and preparing business models and 
budgets should include an analysis of tax losses, because otherwise important 
benefits could be lost. The scope of this article is to provide a general overview 
of the treatment of tax losses in Mexico and to discuss some of the more rel-
evant issues to take into consideration. Although the treatment of tax losses 
of individuals is similar to the treatment applicable to entities, this article will 
focus on the rules that apply to the latter. 

Maquiladora Transfer Pricing 
(and Related Issues)—Part I

By JaiME GonzalEz-BEndikSEn
(BéndikSEnlaW)

Maquiladora transfer pricing comprises more than meets the eye.
Yes, it covers transfer pricing proper, but not without some unique twists. 

It also plays an important role in determining whether or not the maquiladora 
creates a permanent establishment for its foreign principal. It also determines 
whether or not the maquiladora qualifies for a special 2003 income tax incen-
tive and the 2007 flat business tax incentive. Finally, it is also imperative for the 
activities of the maquiladora to qualify as a “maquila operation” for purposes 
of Article 33 of the Maquila Decree.

This article, divided in two parts, will briefly discuss the above implica-
tions.

Transfer Pricing
Background

Maquila operations have a few variations. Under the typical scenario they 
are in-bond manufacturing activities where a Mexican contract manufacturer 
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Financing Mexican Operations with Debt: 
When Does 0 Percent Withholding Apply?

By JoSé CaRloS Silva and RoBERTo Padilla oRdaz 
(ChEvEz, Ruiz, zaMaRRiPa y Cia., S.C.)

Local taxation for non-Mexican resident enti-
ties from Mexican-sourced interest represents a 
significant additional burden for the borrowers 
of such financing.

Under the Mexican Income Tax Law, non-
residents must pay the related tax in the form of 
a withholding carried out by the Mexican-resident 
paying party, who is often faced with an addi-
tional financial burden due to this withholding.

It is a common practice in overseas financ-
ing that the lending party receives the agreed 
yield free of any tax withholding applicable in 
the country in which capital is placed, or where 
the borrower resides, converting such tax burden 
into an additional financial cost for the borrow-
ing party.

In other words, borrowers are forced to make 
grossed-up interest payments to their non-Mexi-
can lenders in order to meet the expected yield 
payment, as determined through the correspond-
ing financial agreements. This practice creates an 
additional financial cost for the borrowing party, 
one which often results in a less competitive posi-
tion vis-a-vis securing domestic financing.

However, there do currently exist several 
alternative overseas financing options in Mexico, 
in which 0 percent tax withholding is available. In 
these cases, no additional financial burden would 
be applied to the borrowing party. This article 
aims to address some of the financing alterna-
tives in which there would be no requirement for 
income tax withholding under Mexican law.

Mexico as an International Spot for Overseas 
Financing

During the last two decades, Mexico has 
worked to become an attractive spot for inter-
national investment by providing important tax 
benefits and widening its tax treaty network.

Since joining the Organization for Economic 
Cooperation and Development (OECD) in May 
1994, Mexico has sought to play a major role in 
international finance not only by signing tax trea-
ties with various countries, but also by enacting 
domestic legislation that provides tax benefits and 
reliefs for offshore financing.

As a result of these efforts, there exist alterna-
tive investment options that would pose fewer 

problems for borrowers, including options for 
offshore financing with no additional tax burden 
in Mexico which are discussed in more detail 
below.

Overseas Financing under Mexican Legislation
Under Mexican tax legislation, non-residents 

who realize income in cash, in kind, in services or 
in debt-claims from sources of wealth located in 
Mexico are obliged to pay income tax, whenever 
they do not have a permanent establishment in 
Mexico or, if they have one, whenever income is 
not attributable thereto.

With respect to interest income, the source of 
the interest income is considered to be located in 
Mexico when the capital is placed or invested in 
Mexico, or when the interest is paid by a Mexi-
can resident or a non-resident with a permanent 
establishment in Mexico.

Under Mexican law, the corresponding in-
come tax shall be paid in the form of a withholding 
carried out by the party making the interest pay-
ments. The size of the withholding is determined 
by applying the appropriate tax rate, usually 
ranging from 4.9 to 40 percent, to the gross interest 
received by the non-resident.

The corresponding withholding rate will de-
pend on the beneficial owner of interest income, 
although in certain cases this rate will depend on 
the party paying the loan or on the primary use of 
the loan. Treaties may also play a role in reducing 
the withholding rate.

Summarized below are the applicable with-
holding rates under the Mexican Income Tax 
Law:

no tax is levied on interest income from loans 
with a minimum maturity of three years and 
granted or guaranteed by foreign financing 
entities that are engaged in promoting 
exports by granting loans or guarantees 
under preferential conditions.  These entities 
must be registered with the Mexican tax 
authorities.
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a) 10 percent withholding on interest paid 
to registered governmental financial entities and 
foreign banks, if they are the beneficial owners of 
this payment. This rate is reduced to 4.9 percent 
if these financial entities are located in a country 
with which Mexico has a double taxation agree-
ment (DTA) in effect, provided that the entities are 
registered with the Mexican tax authorities.

b) 4.9 percent on interest from publicly-traded 
debt securities, if placed in Mexico or any country 
with which Mexico has signed a DTA; the rate is 
10 percent if placed in other countries.

c) 4.9 percent for interest paid by Mexican 
banks, limited purpose financial companies, 
multiple purpose financial companies or auxiliary 
credit institutions, regardless of the nature of the 
foreign resident recipient, arising from certificates, 
acceptances, credit instruments, loans or other 
credits granted.

d) 15 percent on interest paid to reinsurance 
companies.

e) 21 percent on interest paid to foreign ma-
chinery and equipment suppliers of fixed assets, 
or paid to foreign residents who have granted 
credits for the purchase of those fixed assets, pro-
vided that they are registered with the Mexican 
tax authorities.

f) 40 percent on interest paid to non-treaty 
related parties that qualify as being subject to a 
preferential tax regime, as defined under Mexico’s 
controlled foreign companies (CFCs) legislation, 
except when recipients are foreign banks or when 
interest income derives from publicly traded 
bonds placed in Mexico or abroad.

g) 30 percent in other cases.
In this regard, taxation at the source state 

may lead to an overall increase in the transaction 
costs, as payments would have to be grossed-up 
in order that investors placing capital in Mexico 
would obtain their expected yield even after the 
corresponding income tax is withheld.  Yields are 
commonly paid to non-resident investors clear 
of any tax withholding or additional levy appli-
cable under domestic legislation.  For this reason, 
overseas financing involving capital placement in 
Mexico often results in a higher financial burden 
for the borrower. 

Even when particular circumstances or finan-
cial needs cause the types of financial transactions 
described above to be implemented on a regular 
basis, it is worthwhile to address those additional 
overseas financing options that enjoy a preferential 
treatment as a result of the Mexican Government’s 
efforts to attract international investment.

Zero Percent Withholding Tax under Domestic 
Legislation and DTA

The Mexican Income Tax Law establishes 
certain situations in which the interest payments 
from certain types of loans is non-taxable in 
Mexico.

Exporters
No tax is levied on interest income from 

loans with a minimum maturity of three years 
and granted or guaranteed by foreign financing 
entities that are engaged in promoting exports by 
granting loans or guarantees under preferential 
conditions.  These entities must be registered with 
the Mexican tax authorities.

Charitable Organizations 
No taxes are levied on interest from loans 

granted or guaranteed under preferential condi-
tions by foreign financing entities that are au-

thorized to receive deductible donations if such 
funds are intended for welfare or social benefit 
purposes. These entities must also be registered 
with the Mexican tax authorities.

DTA
Despite the tax relief granted by domestic leg-

islation, it is important to mention that additional 
benefits may be derived from DTAs between 
Mexico and other countries.

Particularly the Mexico-United States DTA 
provides that interest from a Mexican source and 
paid to a resident of the United States may only 
be taxed in the latter country if the interest results 
from a loan of at least three years, guaranteed or 
insured by the Export-Import Bank or the Over-
seas Private Investment Corporation.

For these types of loans, it may therefore be 
possible to be exempt from Mexican income tax 
withholding obligations through a guarantee 
from these financing entities engaged in promot-
ing exports. 
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In addition to the Mexico-U.S. DTA, similar 
benefits also exist for Germany, France, the United 
Kingdom, and Switzerland, among others, as a 
result of DTAs between Mexico and these coun-
tries.

It should be mentioned that with respect to 
loans that are not granted but only guaranteed (or 
in the case of the USA, guaranteed or insured) by 
these financing institutions engaged in promoting 
exports, the Mexican tax authorities have main-
tained that the 0 percent income tax withholding 
is applicable in the same proportion in which the 
referred loan is guaranteed (or insured) by such 
institutions. 

For example, if a loan with a principal amount 
of $1,000 is granted by a U.S. Bank to a Mexican 
resident company and only 25 percent of such 
loan is guaranteed by a financing entity engaged 
in promoting exports, under the Mexican tax 
authorities’ perspective, only 25 percent of each 
interest payment would be subject to 0 percent 
income tax withholding in Mexico.

Mexico as a Signee of International 
Conventions: Additional Investment Options

Unlike DTAs between Mexico and other na-
tions, the importance of Mexico’s membership in 
various international financial organizations is 
often overlooked.

However, in order to comply with these 
organizations’ conventions, Mexico has waived 
its right to levy any tax on yields from securities 
such as bonds that are issued or guaranteed by 
certain international financing organizations and 
that have been created to promote investment in 
specific regions or for specific purposes.

For example, in 1992 Mexico was incorpo-
rated as a “Non-Regional Member” of the Central 
American Bank for Economic Integration (CABEI), 
a financial institution created in 1960 with the aim 
of promoting integration, economic and social 
development in the Central American region.

CABEI’s Articles of Incorporation established 
that the organization, its revenue, goods and other 
assets, as well as transactions that it carries out, 
will be exempt from all types of levies and customs 
or other charges of similar nature, and no type of 
levies or other taxes on debentures or securities 
issued or guaranteed by the CABEI will be as-
sessed, including dividends or interest thereof, 
regardless of the holder.

In adhering to these Articles of Incorpora-
tion, Mexico waived its right to levy a tax on any 
debentures or securities issued or guaranteed by 
the CABEI, rather than providing an exemption 

on income derived thereof. As a consequence, 
companies interested in obtaining funding could 
issue private debt guaranteed by CABEI, and the 
resulting yields would not be subject to income 
tax withholding in Mexico.

Similar outcomes have resulted from Mexico 
signing agreements with other international or-
ganizations.

As another example, Mexico has since 1956 
been a member of the International Finance Cor-
poration (IFC), a global development institution 
focusing on the private sector in developing coun-
tries and a member of the World Bank Group.

Mexico is therefore bound by the rules out-
lined in IFC’s Articles of Agreement, including 
the tax immunities which are briefly described 
below.

Section 9 of the IFC’s Articles of Agreement 
provide that the IFC, its assets, property, income 
and its operations and transactions authorized by 
such Agreement, shall be immune from all taxa-
tion and from all customs duties. The IFC shall 
also be immune from liability for the collection 
or payment of any tax or duty.

Section 9 also establishes that no taxation of 
any kind shall be levied on any obligation or se-
curity issued or guaranteed by the IFC (including 
any dividend or interest thereon) by whomsoever 
held: (i) if the tax discriminates against such ob-
ligation or security solely because it is issued by 
the Corporation; or (ii) if the sole jurisdictional 
basis for the tax is the place or currency in which 
it is issued, made payable or paid, or the location 
of any office or place of business maintained by 
the Corporation.

Thus under Mexico’s agreement with the IFC, 
yields obtained from securities or obligations is-
sued or guaranteed by the former would not be 
subject to income tax withholding in Mexico.

In the same vein, it is also worth mentioning 
Mexico’s membership in the Inter-American De-
velopment Bank (IDB), currently the largest source 
of development financing for Latin America and 
the Caribbean. The IDB was formally incorporated 
in 1959, when the Organization of American States 
drafted its Articles of Agreement.1

As with the CABEI and IFC agreements 
discussed above, Section 9 of Article XI of the 
agreement establishing the IDB provides that the 
IDB, its property, other assets, income, and the 
operations and transactions it carries out pursuant 
to the agreement, shall be immune from all taxa-
tion and from all customs duties.2 The agreement 
further states that the IDB shall also be immune 
from any obligation relating to the payment, with-
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holding or collection of any tax, or duty. Section 
9 also provides that no tax of any kind shall be 
levied on any obligation or security issued or 
guaranteed by the Bank, including any dividend 
or interest thereon, by whomsoever held: (i) if 
the tax discriminates against such obligation or 
security solely because it is issued by the Bank; 
or (ii) if the sole jurisdictional basis for the tax is 
the place or currency in which it is issued, made 
payable or paid, or the location of any office or 
place of business maintained by the Bank.

In this context, it is important to note that 
besides the opportunities from the agreements be-
tween Mexico and international financial institu-
tions, the latter constantly directs efforts towards 
offering and participating in new projects.

It is relevant to mention, for example, that 
recent activity of the IDB in partnership with 
Mexican financial institutions has created certain 
investment opportunities. As announced on the 
IDB’s website, the Bank has approved a $150 mil-
lion partial credit facility for the Mexican local 
capital market as part of “beyondBanking,” an IDB 
program intended to promote sustainable banking 
principles and practices in Latin America and the 
Caribbean.

According to the press release published by 
the IDB,3 the new facility will provide partial credit 
guarantees for local and international debt issu-
ances of Mexican entities. The facility will back 
debt securities of companies seeking to invest in 
environmentally friendly projects, and projects 
designed to improve housing and other living 
conditions and to fund small and medium-sized 
businesses.

Under this new facility program in which 
the IDB grants a guarantee over securities issued 
by eco-friendly companies, taxpayers have an 
extensive array of investment opportunities of-
fering tax benefits.

Other international financial institutions 
whose articles of agreement provide tax benefits 
similar to those described above include:

• The Development Bank of Latin America, 
established in 1968 as a multi-purpose bank 
and an agency for promoting Andean devel-
opment and integration.

• The Caribbean Development Bank, estab-
lished in 1969 to promote economic coop-
eration and integration among its Caribbean 
member countries and to contribute to their 
harmonious growth.
From our standpoint, taxpayers should not 

disregard these alternative overseas financing 
options as means of obtaining favorable financial 
positions without increasing overall transaction 
costs due to Mexico’s tax burdens, even in addi-
tion to the tax relief resulting from DTAs.

1  http://www.iadb.org/en/about-us/history-of-the-
inter-american-development-bank,5999.html
2  http://idbdocs.iadb.org/wsdocs/getdocument.
aspx?docnum=736425
3  http://www.iadb.org/en/news/news-releas-
es/2012-05-10/partial-credit-guarantee-facility-for-
mexicos-banamex,9979.html
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