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Latin American Tax Reform
Latin American countries took steps 
in 2012 to capitalize on foreign 
investment by enacting significant 
tax reform. Changes ranged from the 
proliferation of anti-avoidance rules in 
several countries, including Colombia 
and Peru, to Argentina’s decision 
to unilaterally cancel tax treaties. 
Brazil repeatedly changed its financial 
transactions tax, or IOF, on short-term 
loans to Brazilian companies. 
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Mexico's Amnesty Program
Mexico's amnesty program provides 
important benefits to taxpayers and 
is very attractive for taxpayers who 
wish to revise previous tax positions 
that are very aggressive, settle tax 
deficiencies currently in litigation or 
where precedents have favored the 
tax authority. 
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software Licensing in Brazil
Strategies reviews changes to software 
licensing taxation in Brazil, including 
the impact on local companies. 
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Panama Transfer Pricing
Legislation expands scope of Panama's 
transfer pricing regime.
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2012 LatAm Taxation in Review
By ALfREdo ALvAREz And TERRi GRoSSELin 

(ERnST & younG LLP)

Latin American countries took steps in 2012 to capitalize on foreign in-
vestment by enacting significant tax reform. Part of the impetus was a need for 
additional resources, but the main driver was a growing need to close real and 
perceived loopholes in tax laws and curtail abusive practices. 

Changes ranged from the proliferation of anti-avoidance rules in several 
countries, including Colombia and Peru, to Argentina’s decision to unilaterally 
cancel tax treaties. Brazil repeatedly changed its financial transactions tax, or IOF, 
on short-term loans to Brazilian companies. 

Many countries expanded the capital gains tax on foreign investment to 
include indirect transfers of shares or assets in local countries. The new rules 
protect taxing rights when a foreign company sells shares, if that company’s 
assets are primarily based in Latin America. The rules vary by country, how-
ever, so there should be careful analysis before indirectly transferring shares 
or assets, even within the same group. 

Rules for the Application of the 
Federal Tax Amnesty—Are they 
Limiting the Applicability of the 
Amnesty Program?

By noRA MoRALES And LuiS i. vázquEz 
(ChEvEz Ruiz zAMARRiPA)

2013 Amnesty Program
In an effort to improve tax revenue, on December 17, 2012, the Federal 

Revenue Law for 2013 (FRL13) was published in the Official Daily Gazette. Its 
Third Transitory provision contained an amnesty program for unpaid Federal 
taxes, antidumping fees, and their ancillary items (fines and interests), regardless 
of whether they have been assessed by the tax authority or self-assessed by the 
taxpayers. Tax deficiencies that were authorized to be paid in installments by 
the tax authority would also be eligible for amnesty on the unpaid balance. 
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Since the FRL13 is only effective during the 
relevant tax year, the amnesty program would 
only be effective during 2013 and the taxpayer 
would have to pay the entire amount not subject 
to forgiveness in one lump sum.

In essence, the amnesty program provides two 
different sets of tax liabilities that may be eligible 
for the amnesty program: tax liabilities triggered 
before 2007 and those triggered in 2007 through 
2012. The amnesty program provides different 
rules and percentages applicable to forgiven 
amounts in each case. 

With respect to tax liabilities triggered before 
2007, the Federal taxes, antidumping fees and 
fines for non-compliance of formal requirements 
would be forgiven at the 80 percent rate, while 
the remaining fines (substantive fines), interests 
and collection expenses would be forgiven at 100 
percent. However, in the event that the taxpayer 
was subject to tax inspections for 2009, 2010 and 
2011 tax years and no deficiency was assessed or 
the taxpayer paid any deficiency, the entire liabil-
ity would be forgiven. 

In the case of tax liabilities triggered in 2007 
through 2012, only the interest and fines (formal 
and substantive) would be forgiven at the rate 
of 100 percent, while the Federal taxes and anti-
dumping fees thereof would not be subject to any 
forgiveness at all.

The FRL13 also provides that the amnesty 
program applies also to tax deficiencies that have 
been challenged by the taxpayers. However, to be 
eligible for the amnesty, the taxpayer must ask for 
voluntary dismissal of the legal remedy.

Also, the FRL13 provides that the amnesty 
program applies to Federal tax deficiencies that 
have been assessed by state tax authorities in 
compliance with the applicable convention for 
administrative collaboration entered with the 
federal government. 

In terms of the FRL13, the ruling authorizing 
or denying the application for tax amnesty can-
not be challenged, and thus is final. Also, it states 
that the application of the amnesty program will 
not give rise to any refund, offset or positive bal-
ance. 

Also, the FRL13 provides that if the tax de-
ficiency is final and may be collected by the tax 
authority, the taxpayer may ask for a stay of the 
collection procedure if it also applies for the am-
nesty program. 

Finally, the FRL13 provides that the Tax 
Administration Service (SAT per its acronym in 
Spanish) will issue the necessary rules to apply the 
amnesty program no later than March 31, 2013.

Procedure Under the Amnesty Rules
On February 19, 2013, the SAT issued the First 

Resolution of Modifications to the Miscellaneous 
Tax Resolution for 2013 (the Rules). Through this 
document, the SAT issued the rules pertaining 
to the application of the amnesty program with 
the purpose of clarifying such application and 
establishing the rules for the implementation of 
the program. 

The Rules provide that the taxpayer must ap-
ply online for the amnesty program no later than 
May 31, 2013 through the website created for that 
purpose, where it must log in using its electronic 
signature.

In essence the procedure to apply will con-
sist of accessing the website where a list of the 
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The amnesty program provides important 
benefits to taxpayers and is very attractive 
for taxpayers who wish to revise previous tax 
positions that are very aggressive, settle tax 
deficiencies currently in litigation or where 
precedents have favored the tax authority. 

taxpayer’s tax liabilities that are eligible for the 
amnesty program is displayed. The list will have 
the specific amounts that may be forgiven and the 
amount payable. In case the list does not include 
a tax liability for which the taxpayer intends to 
apply for the amnesty (i.e. a self-assessed tax 
deficiency), the taxpayer may include such tax 
liability in the list. 

In the event that the list contains a tax liability 
that differs in amount or type of amnesty than 
the one the taxpayer considers to be applicable, 
the taxpayer may ask for clarification by calling 
the SAT’s taxpayer assistance call center. If the 
discrepancy persists, the taxpayer may ask for 
clarification through an appointment with the Lo-
cal Tax Services Administration that corresponds 
to the taxpayer’s tax domicile.

Once the application has been filed online, the 
taxpayer will obtain from the website a reference 
number that can be used to make the payment of 
the amount not subject to forgiveness. The amount 
must be paid within the term provided by the 
document with the reference number. However, 
if the amount is not paid within such period of 

continued on page �6
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time, the taxpayer may ask for a new reference 
number. 

The Rules also provide that, in connection 
with the forgiveness of 100 percent of the liability, 
the applicable requirements will be met if the tax-
payer is not delinquent with its tax obligations and 
such taxpayer has been subject to tax inspection 
powers for 2009, 2010 and 2011 and the tax author-
ity determined that it complied correctly with its 
tax obligations or, if applicable, the taxpayer paid 
the relevant tax resulting from the deficiencies 
detected in such inspections.

The ruling authorizing the tax amnesty appli-
cation will be issued within 30 days after the pay-
ment of the non-forgiven portion has been made. 

This time limit has been very controversial 
and its legality highly questioned. Although the 
FRL13 provides that the SAT may issue rules 
providing for the application of the amnesty pro-
gram, we consider that such Rules cannot limit 
the benefits provided by the FRL13 in any manner 
whatsoever, such as reducing the time taxpayers 
may apply for the amnesty. This is particularly 
relevant, considering that the Rules are issued in 
late February and taxpayers will only have over 
three months to file the application.

We consider that this limitation could be 
considered as an excess in the exercise of the tax 
authority’s power to issue these rules. However, 
since the FRL13 provides that the rulings issued 
in the amnesty program cannot be challenged, the 
only legal remedy available to the taxpayers will 
be a constitutional (amparo) suit. 

Furthermore, this time limit may complicate 
the applicability of the amnesty program instead 
of clarifying its scope. For instance, it is not clear 
how many times the taxpayer may ask for new 
reference numbers for payment, which may ex-
tend the time of payment well beyond the May 31 
deadline. Also, it could be construed that a new 
reference number cannot be requested if the May 
31 deadline has passed. 

Another way the Rules may be limiting the 
applicability of the amnesty program is regarding 
the 100 percent forgiveness if the taxpayer has 
been inspected for 2009, 2010 and 2011 tax years. 
Given that the 2011 income tax return is filed by 
March 31, 2012, it is very unlikely that the tax 
authority has exercised its inspection powers for 
2011 and, more unlikely to have concluded such 
inspection by May 31, 2013, since the inspection 
procedure lasts a minimum of a year. Therefore, 
under the May 31 deadline, it is highly unlikely 
that any taxpayer may be eligible for applying the 
100 percent forgiveness provided by the FRL13.

The application of the May 31 deadline is 
not clear either in cases where clarification of the 
amount of tax deficiency is needed. The most 
probable scenario is that the tax authority will 
apply such deadline strictly and will not allow for 
any exception, even if there is a discrepancy on the 
website and the amount the taxpayer considers is 
the correct one. 

Another issue that was initially controversial 
after the publication of the FRL13 was whether the 
amount forgiven would be considered as taxable 
income for income tax purposes. The Rules pro-
vide guidance in this regard and explicitly provide 
that the forgiven amount will not be considered 
as taxable income. 

In terms of the FRL13, the amnesty program 
would be effective during all of 20��, since no 
limit was provided in this regard. 

Keep in mind that the taxpayer must explicitly 
ask for a ruling if it desires to receive one when 
filing the application. Otherwise, the tax author-
ity will not issue a ruling in this regard. From the 
wording of the Rules, it can be construed that the 
ruling will not be notified directly to the taxpayer, 
but instead will be available for download in the 
amnesty website.

In the event the taxpayer has offered col-
lateral to stay the administrative tax collection 
procedure, the Rules state that such collateral will 
be released within seven days after payment has 
been made. 

Finally, the regulations provide that when 
any of the requirements provided by the transi-
tory provision of the FRL13 and the Rules is not 
met, the benefits of the amnesty will not have 
any effect.

Relevant Issues
Although the purpose of the Rules is to ad-

dress issues of applicability of the amnesty pro-
gram not covered by the FRL13, the Rules have 
also created new issues of their own. 

In terms of the FRL13, the amnesty program 
would be effective during all of 2013, since no 
limit was provided in this regard. Nevertheless, 
the Rules provide that taxpayers must file the ap-
plication for the 2013 amnesty program no later 
than May 31, 2013. 
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We consider the SAT’s position to be the cor-
rect one, since it is consistent with precedents 
from the Mexican Supreme Court relating to tax 
incentives. Moreover, if the opposite position had 
been taken, the true effectiveness of the amnesty 
program would have been reduced, and it may 
not have been as attractive for taxpayers. 

In the case of tax liabilities arising from self-as-
sessment or self-correction, the Rules provide that 
when taxpayers make the applicable payment of 
the amount not subject to forgiveness, their obliga-
tion to file a return will be deemed fulfilled.

The benefit of not filing tax returns may give 
rise to other considerations, particularly regarding 
the statute of limitations, since the general term 
for the tax authority to review a given tax return 
is five years after the return (whether original or 
amended) is filed, it is not clear how that term 
will be computed if no actual return is filed. In 
this regard, the SAT officials have verbally stated 
that they consider that the statute of limitations 
period will be reset as a result of the these pay-
ments deemed tax returns.

In the case of tax deficiencies that have been 
challenged through legal remedies by the taxpay-
ers, the motion for voluntary dismissal filed by the 
taxpayer must be attached to the amnesty applica-
tion or may be sent by post to the tax authority 
within 30 days. In this regard, the Rules do not 
provide guidance on whether the mutual agree-
ment procedure will be considered as part of the 
legal remedies referred to in the FRL13 and, conse-
quently, whether the taxpayer must also withdraw 
the mutual agreement procedure application to be 
eligible for the amnesty program. 

Regarding tax deficiencies assessed by state 
tax authorities, the Rules provide that these types 
of tax deficiencies will be regulated by the rules 
that the state tax authorities issue in this regard, 
provided that the taxpayers comply with the 
transitory provision of the FRL13 that created the 
amnesty program. 

We consider questionable that the Rules refer 
to the rules that state governments will issue, 
when the FRL13 only granted such power to the 
SAT. Furthermore, the state authorities may issue 
rules that differ from those the SAT issued, such as 
extending the May 31, 2013 deadline. This would 
provide for inequitable treatment between taxpay-
ers based solely on who has exercised inspection 
powers, whether it is the Federal tax authority or 
the state authority.

Moreover, under the FRL13, the state gov-
ernments must issue their respective rules (of all 
32 local governments, to date only the Federal 

District has enabled a website to receive online ap-
plications) by March 31, 2013, which may close the 
window for application for taxpayers who want 
to apply for the amnesty program for tax deficien-
cies assessed by local governments if the May 31 
deadline is followed by such governments. 

Our View
Not considering the tax policy perspective, the 

amnesty program definitely provides important 
benefits to taxpayers and is definitely very attrac-
tive for taxpayers who wish to revise previous 
tax positions that are very aggressive, settle tax 
deficiencies currently in litigation or where prec-
edents have favored the tax authority. 

The Rules provide a reasonable framework to 
apply for the amnesty program, keeping in mind 
that such rules have their shortcomings and are 
not clear on certain particular issues. 

Given the relevance of the tax amnesty and the 
implications that may arise from applying for it, 
we suggest that taxpayer analyze their particular 
case with their Mexican tax advisors to cover all 
relevant the issues, such as the computation of 
the employee profit sharing basis (PTU per its 
acronym in Spanish), the effects of asking for the 
voluntary dismissal of a legal remedy and the loss 
or increase of tax attributes.

Nora Morales (nmorales@chevez.com.mx) is Partner 
and Luis I. Vázquez (ivazquez@chevez.com.mx) is As-
sociate with Chevez Ruiz Zamarripa, in Mexico.
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