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(and Related Issues)—Part III

By JaiME GonzalEz-BEndikSEn
(BéndikSEnlaW)

Introduction
In the past two issues of PMTS we have been discussing the transfer pric-

ing provisions applicable to maquiladoras and the impact they have to avoid 
creating a permanent establishment in Mexico for their principals.

This article will now examine the interrelationship between the maquila-
dora transfer pricing provisions and the income tax and flat rate tax incentives 
granted to maquiladoras.

Income Tax Incentive
On October 30, 2003 a decree was published in the Federal Official Gazette, 

granting various tax incentives. The decree included an income tax incentive 
for maquiladoras. 

The decree grants a partial tax exemption in an amount resulting from 
computing the income tax that would arise under the safe harbor provisions 

Real Estate Investment Trusts 
in Mexico

By BERnaRdo RaMíREz and alBERTo alvaREz 
(ChEvEz Ruiz zaMaRRiPa)

Starting in 2004 Mexican tax provisions began to introduce and amend 
provisions to regulate Real Estate Investment Trusts (FIBRAS for its acronym 
in Spanish), which resulted in a new investment alternative available for in-
stitutional and retail investors.  Under these provisions, there are two types 
of FIBRAS: those that issue certificates to the investing public through stock 
exchanges (public FIBRAS) and those that issue certificates solely to a reduced 
group of private investors (private FIBRAS).

Below we will comment on the advantages and disadvantages of the public 
FIBRAS, due to the importance this type of instrument is gaining in the Mexican 
and foreign stock exchanges.

Applications of FIBRAS
From the beginning, the FIBRAS were conceived as investment instru-

ments intended for the construction or acquisition of real estate in Mexico, the 
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Transfer Pricing

provides that maquiladoras should be entitled to 
sell part of their production in country. Further, in 
our opinion this provision is unconstitutional. As 
indicated above, only Congress has the authority 
to enact laws. Specifically, only Congress has the 
right to tax. The government does have Constitu-
tional authority to issue decrees on foreign trade 
matters. But the provision we are discussing is not 
a foreign trade provision. It is a pure tax provi-
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sion. Consequently, in our opinion maquiladoras 
who legally sell part of their production into the 
Mexican market should be allowed to apply Ar-
ticle 216-Bis.

Jaime Gonzalez Béndiksen is a founding partner of 
BéndiksenLaw (www.bendiksenlaw.com). He can be 
contacted at jbendiksen@bendiksenlaw.com. ©2012 
BéndiksenLaw
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acquisition of the rights to obtain income from 
the leasing of this property and the granting of 
financing for these purposes. The above, with 
the intended purpose of developing the Mexican 
real estate market by providing an alternative that 
allows institutional and retail investors to enter 

vehicles. Another is the scant interest shown by in-
vestors and real estate developers in participating 
in an investment plan, which did not offer them 
the results they expected out of this investment 
structure. In summary, real estate developers have 
faced a conflict between giving-up the control over 
their properties and access to a new and efficient 
financing alternative.

In this respect, in the intervening years, rules 
have been incorporated into the Mexican legal 
provisions that have enabled the FIBRAS to cur-
rently become a viable investment alternative 
both for the real estate owners that contribute 
their properties into the FIBRAS, as well as for the 
investor public, which have increased in its scope 
and flexibility, becoming increasingly important 
in the Mexican market.

Among the changes that have given an im-
pulse to launching the FIBRAS are the various 
reforms to the tax laws and regulations made in 
recent years; the inclusion of miscellaneous rules 
issued annually by the Mexican tax authorities; 
the changes related to the sale of securities on the 
Mexican stock market and the modifications to the 
investment regime of the Administrators of Retire-
ment Funds (AFORES) in Mexico, through which 
Investment Companies Specialized in Retirement 
Funds (SIEFORES or Mexican Pension Funds) may 
invest in certificates issued by the FIBRAS,  which 
have been placed on the stock markets. 

Starting in 1997 the Mexican Social Security 
legislation introduced the obligation to manage 
the employer-employee retirement contributions 
through independent fund managers (AFORES) 
which as of today have accumulated a significant 
amount of financial resources, and only recently 
the instruments in which such funds may be in-
vested have become broader and more flexible, 
including their ability to invest in FIBRAS.

continued on page �6

The Mexican tax authorities have recently 
issued a couple of miscellaneous tax rules 
that continue to provide more strength to 
the FIBRA regime, as these rules would allow 
investors to participate in a more flexible and 
attractive investment alternative with the pos-
sibility of diversifying their risks associated 
with the underlying real estate. 

into this market by acquiring the security that 
entitles them to collect real estate rental income, 
without the need of becoming direct owners of 
these properties.

In addition, this investment alternative would 
grant real estate developers interested in partici-
pating through the contribution of their property, 
the funding and liquidity required to continue 
their development activities in in Mexico.

In spite of the fact that the Mexican tax provi-
sions started to contemplate the provisions related 
to FIBRAS since 2004, this investment alternative 
has not been sufficiently exploited.

In our view, there are various reasons that 
have led to the stagnation of the FIBRAS as in-
vestment vehicles. The most important of these 
reasons is the insufficient coverage in the Mexican 
tax legislation to deal with all the consequences 
derived from the use of the FIBRAS as investment 
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These changes have enabled the Mexican mar-
ket to currently have an available alternative for 
investors wishing to acquire this type of securities, 
which will surely constitute a precedent for vari-
ous groups of real estate developers, investment 
funds and other investors to implement more 
alternatives in the near future. 

Below we provide a general overview of the 
current FIBRAS regime and the advantages and 
disadvantages derived from implementing this 
investment alternative.

Tax Regime
FIBRAS are trusts constituted under Mexican 

legislation, and in general terms, Mexican trusts 
characterized by being transparent for tax pur-
poses in Mexico. This implies that the trust itself 
is not a taxpayer but rather the beneficiaries are 

real estate, if any, from the income earned from 
leasing the real estate.

When dealing with FIBRAS where the certifi-
cates are placed on the stock exchange markets, the 
financial intermediaries are required to withhold 
income tax at the rate of 28% on the distributed 
tax result and are obliged to provide information 
regarding the nature of the investors, as the with-
holding only applies to investors that are subject 
to Mexican income tax. 

Mexican resident legal persons and natural 
persons must treat these distributions made by the 
FIBRAS as taxable, but they are also able to credit 
the tax withheld over the distributed amounts. On 
the other hand, non-Mexican-resident investors 
would consider this withholding as a definitive 
payment in Mexico, independently of their ability 
to credit such withholding in their country of resi-
dence based on their domestic tax legislation and 
on any tax treaty that their country of residence 
may have entered into with Mexico. 

However, not all of the Mexican and non-
resident investors are subject to tax on the distri-
butions made by the FIBRAS. Most importantly, 
SIEFORES are not subject to Mexican tax on the 
distributions, as well as foreign pension funds, 
which together represent the majority of the 
potential investors into these vehicles, and not 
being subject to Mexican taxes, certainly create an 
important incentive for their investments. 

A significant feature derived from the FIBRAS 
tax regime is the fact that the capital gains obtained 
by certain investors, such as SIEFORES, foreign 
pension funds and Mexican resident natural per-
sons are not subject to taxation when these gains 
are obtained in transactions performed through 
the stock exchange market. 

FIBRAS must determine their business flat 
tax (IETU as per its Spanish acronym) incurred on 
income obtained under the special rules applicable 
for this purpose.  FIBRAS may consider as a de-
ductible item the entirety of the fair market value 
of the real estate acquired, which should normally 
derive in a IETU tax credit that may be used to 
shield the IETU incurred in the ten year period 
following the acquisition. Once the IETU tax credit 
is exhausted, the yearly IETU determined should 
only be payable to the extent it is higher than the 
yearly income tax determined by the FIBRA. 

Recent Modifications to the FIBRA Regime
The Mexican tax authorities have recently 

issued a couple of miscellaneous tax rules that 
continue to provide more strength to the FIBRA 
regime, as these rules would allow investors to 
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The FIBRAS regime has various advantages 
for investors purchasing the securities 
issued by these vehicles, as well as for 
real estate developers participating in the 
implementation of this type of structure. 

required to recognize the tax effects of the activi-
ties performed by the trust, such as being obliged 
to comply with the tax obligations of making tax 
payments, filing monthly returns, etc.

Notwithstanding, Mexican tax legislation 
dealing with FIBRAS provides the rules through 
which these trusts themselves shall determine 
the tax effects arising from the rental income and 
associated expenses generated by the FIBRAS. 
The legislation also contemplates the obligation 
to comply with the investors’ obligations to make 
payments on their behalf, while the investors 
would receive a net after tax distribution, over 
which the tax burden will depend on the nature 
of each of the different kinds of investors.

In this respect FIBRAS must determine an 
annual tax result, which is the tax profit minus 
any tax losses incurred on previous periods, by 
applying the rules and provisions applicable to 
legal persons in Mexico. FIBRAS are obliged to 
distribute at least 95% of such tax result to the 
investors annually.  The tax profit mentioned 
above is determined by subtracting authorized 
deductions, such as expenses incurred, the depre-
ciation of the real estate acquired at market value 
and the cost incurred in financing the purchase of 
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participate in a more flexible and attractive invest-
ment alternative with the possibility of diversify-
ing their risks associated with the underlying real 
estate. 

a) Two tier trusts structure1

The FIBRAS regime did not provide enough 
flexibility to isolate the risks inherent to the differ-
ent types of real estate that a FIBRA may acquire, 
such as financial risks, conditions in lease con-
tracts, type of assets (commercial, industrial, office 
space, etc.) as well as other variables, which may 
imply that the investors do not have a sufficiently 
diversified instrument from a risk perspective.
Therefore, under the provisions contemplated by 
the law, all of the real estate acquired by a FIBRA 
had to be owned by a single trust, where the inves-
tors may participate, with the inherent risk that 
if a specific property had a poor performance, or 
fell into a credit default, this could have a nega-
tive effect over the rest of the assets held in the 
same trust.

Considering the above, a new miscellaneous 
tax rule was introduced to provide the possibil-
ity of having a two-tier trust structure in which 
investors may purchase certificates issued by a tax 
transparent non-business trust (issuing trust) that 
groups different trusts that qualify as FIBRAS each 
of those holding various types of real estate with 
different risk profiles. This rule establishes that 
investors that hold certificates issued by the issu-
ing trust would be subject to the FIBRA regime, 
both on the distributions made to investors, as 
well as on the capital gains they may obtain on 
the disposition of the certificates.

b) Real estate destined for lodging2

The benefits derived from the FIBRAS regime 
are applicable to the extent the real estate is leased, 
which means that these investment vehicles may 
not acquire every kind of real estate, and therefore, 
not every real estate developer may benefit from 
this investment alternative. 

A new miscellaneous rule recently published 
by the tax authorities allows real estate intended 
for lodging, such as hotels, to be considered the 
same as real estate that is destined for leasing 
and that could be acquired by a FIBRA. Although 
the income derived from properties utilized for 
lodging derives from the rendering of a service 
and not strictly from rental, these are in essence 
real estate businesses, and should be entitled to 
the same treatment.

This additional flexibility should encourage 
real estate owners holding this kind of asset to 

participate in this type of investment alternative. 
It also reflects an interest from the tax authorities 
to broaden the scope of potential investors.

Advantages
The FIBRAS regime has various advantages 

for investors purchasing the securities issued by 
these vehicles, as well as for real estate developers 
participating in the implementation of this type 
of structure. 

a) Advantages for Investors
1. FIBRAS are an instrument that allows inves-

tors to enter the real estate market by obtaining 
income from the leasing of real estate in Mexico, 
without bearing the risks and complexities of 
directly identifying, buying, and owning the 
properties.

2. Exempt investors (SIEFORES and foreign 
pension funds) are not subject to the aforemen-

Real Estate
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Today the FIBRAS regime is an attractive 
alternative for parties seeking to earn income 
from real estate by purchasing a security that 
gives them the right to earn income from the 
leasing of real estate.

tioned 28% income tax withholding and will 
receive the tax result amount determined by the 
FIBRAS on a gross basis in proportion to their 
share. 

3. Exempt investors, as well as Mexican natu-
ral persons and non-residents, are not subject to 
income tax in Mexico on the capital gains derived 
from the sale of certificates issued by the FIBRAS, 
insofar as these certificates are sold through recog-
nized stock exchanges according with the Mexican 
tax provisions.

4. The investors (SIEFORES and residents in 
Mexico) will not be subject to IETU, insofar as i) 
the IETU tax credit generated on the acquisition 
of the real estate is not fully depleted or the ten 
year period following the acquisition of the real 
estate has elapsed; and ii) the amount of income 
tax payable is higher than the IETU.

5. The FIBRAS are relieved of the obligation 
to file monthly income tax and IETU tax returns, 
which represents a financial benefit for the FIBRAS 
from a cash flow perspective. 

6. The recent developments made to the rules 
that regulate the FIBRAS are expected to create 
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a more diversified market and a more attractive 
instrument for investors willing to participate. 

b) Advantages for Real estate developers
1. Publically traded FIBRAS represent an al-

ternative through which the right to charge rents 
on real estate owned by the developers is traded 
on the stock market, which enables the developers 
to obtain liquidity for investing in new real estate 
and to improve their financial capabilities and 
leverage flexibility. 

2. The FIBRAS related legislation allows the 
possibility of deferring income and IETU taxes 
incurred on the contribution of the property into 
the FIBRA trust.  The corresponding tax is not paid 
until the real estate developer sells the certificates 
received in exchange for the property, or whenever 
the FIBRAS sells the real estate to a third party.

Disadvantages
As discussed above, although the current 

FIBRAS tax regime is functional from a tax stand-
point and, therefore, provides certainty for inves-
tors, real estate developers and investment funds, 
there are still some issues, which, when clarified or 
solved, will give this vehicle more strength.  The 
following are the main disadvantages we identify 
of the FIBRAS regime.

1. According with the legislation in force in 
most states of Mexico, the contribution of real 
estate by real estate developers to FIBRAS, in 
exchange for a stock certificate, is subject to the 
tax on the acquisition of real estate, which the 
FIBRAS must pay in its capacity as the acquirer, 
and which is determined on the appraised value 
of the real estate at a rate ranging from 2.5% to 
4.5%, depending on the state in question. 

As discussed above, for federal purposes, 
although there is a transfer of ownership, the tax 
effects of such transfer are deferred until the de-
veloper sells the certificates received in exchange 
for its contribution or when the FIBRAS sell the 
real estate to a third party.  In this respect, it would 
be desirable that in order to create symmetry at 
the federal and local levels, there would be the 
possibility to defer the local tax levied on the 
acquisition of the real estate until the developer 
sells its certificates issued by the FIBRAS.

2. It would be desirable that the local legisla-
tions clearly stipulate that the secondary market 
of the certificates issued by the FIBRAS does not 
give rise to local tax payments of the aforemen-
tioned tax on acquisition of real estate, mostly 
considering the almost impossible control of these 
transactions in the secondary market. 

Real Estate
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Tax Treaties

The charts on the following pages depict the 
current status of the double tax agreements and tax 
exchange information agreements currently in ef-
fect or undergoing negotiations, based on current 
information obtained from the Mexican Treasury 
Department through its web page http://www.
sat.gob.mx/sitio_internet/informacion_fis-
cal/leyes/52_3558.html.  This is quite relevant 
information for Mexican residents and foreign 
taxpayers wishing to know the current Mexican 

tax treaty network upon which investment and 
business decisions can be made. 

 
Jorge Narvaez–Hasfura (jorge.narvaez-hasfura@baker-
mckenzie.com), Lucero Sánchez de la Concha(lucero.
sanchez@bakermckenzie.com), Javier Ordoñez 
Namihira(javier.ordonez-namihira@bakermckenzie.
com), and Lizette Téllez de la Vega(lizette.tellez-delave-
ga@bakermckenzie.com) are with Baker & McKenzie, 
in Mexico City.

Tax Treaties
By JoRGE naRvaEz-haSFuRa, luCERo SánChEz dE la ConCha, JaviER oRdoñEz 

naMihiRa and lizETTE TéllEz dE la vEGa (BakER & MCkEnziE)
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3. The FIBRAS are required to distribute at 
least 95% of their tax result to investors each year. 
If the amount distributed is less than the FIBRA’s 
tax result for that year, the FIBRA is required to 
pay tax on the undistributed difference at the 28% 
tax rate, without indicating the investors. That is to 
say, despite the fact that there are exempt investors 
that hold FIBRAS certificates, when this situation 
arises, the funds that they may subsequently 
obtain corresponding to the undistributed differ-
ence will be reduced by income tax that would 
otherwise never be levied.

This situation generates uncertainty for 
exempt investors because on certain occasions 
when the FIBRA is unable to distribute the entire 
tax result, as a consequence of constrained cash 
flows that may derive from future investments or 
other financial situations, this tax imposed over a 
deemed distribution certainly reduces the overall 
financial efficiency of the investment vehicle. 

It is desirable that these provisions be modi-
fied to allow a lower distribution threshold so that 
this tax over deemed distribution is not payable 
in every occasion.

Conclusion
After many years during which this invest-

ment vehicle was not viable for investors, today 
the FIBRAS regime is an attractive alternative for 
parties seeking to earn income from real estate by 
purchasing a security that gives them the right to 
earn income from the leasing of real estate. This 
recent change and interest in the vehicle is surely 
expected to contribute to the development of the 
Mexican real estate market. 

Nevertheless, although the FIBRAS now have 
a functional structure, which is evidenced by the 
fact that these vehicles are being launched more 
frequently, we consider that some aspects of the 
tax legislation still have room for improvement, 
so that this instrument may become a more and 
efficient investment alternative. 

1 This was published in the Official Gazette in October 
12, 2012 as rule I.3.1.11. of the Miscellaneous Tax 
Resolution.
2 This was published in the Official Gazette in October 
12, 2012 as rule I.3.20.2.5. of the Miscellaneous Tax 
Resolution.
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