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Preparing Your Mexican 
Investments for Possible 
U.S. 2013 'Tax Cliff'

By EnRiquE HERnandEz-Pulido 
(PRocoPio, coRy, HaRgREavES & SaviTcH llP)

The Tax Cliff
The “Tax Cliff” and the “Fiscal Cliff” are terms we hear and read about 

more and more as the year goes on. The “Fiscal Cliff” refers to the combination 
of “automatic” spending cuts and tax increases that will take effect at the end 
of this year in the U.S. The “Tax Cliff” refers to the revenue side of the “Fiscal 
Cliff.” 

Many argue that the “Fiscal Cliff” will help reign in the U.S. federal deficit, 
which should lead to a stronger economy in the long run. However, it seems 
that most analysts fear that it may actually lead to a slowing of the growth of 
the economy and even a new recession.

On the tax side, the “Tax Cliff” translates to the expiration of the Bush 
tax cuts coupled with the new taxes from the Health Care Reform Act1 (a.k.a. 

Maquiladora Transfer Pricing 
(and Related Issues)—Part II

By JaiME gonzálEz-BéndikSEn
(BéndikSEnlaW)

In the first part of this article, published in the previous issue of PMTS, we 
discussed the special transfer pricing rules applicable to maquiladoras.

This second part will address other tax issues that maquiladora’s face and 
the bearing transfer pricing has on such issues. 

Permanent Establishment
A permanent establishment is defined by Mexican law as any place of 

business through which commercial activities are wholly or partly carried on. 
Note absence of the typical requirement in tax treaties that the place of busi-
ness should be fixed. 

The law excludes from the definition having a stock of goods or merchandise 
in Mexico for processing by a third party. 

Most of the principals of Mexican maquiladoras are U.S. entities. Thus, 
reference to the U.S.-Mexico Tax Treaty is in order. 
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Exemptions

Because of the potential investment in Mexico 
that foreign pension and retirement funds repre-
sent and because of the increasing search for real 
estate investments in competitive markets, since 
1992, an exemption regime has been included in 
Mexican tax legislation regarding the income re-
alized by such funds from the investments made 
in Mexico.

Originally, this regime consisted of exempting 
income from pension and retirement funds created 
abroad from investments made in Mexico, estab-
lishing that the exemption in question would be 
subject to meeting certain requirements, mainly 
that such funds should be income tax exempt in 

Mexico, in 1999 an “indirect” exemption regime 
was included in the tax legislation that consists 
of exempting Mexican companies, when their 
shareholders are the aforementioned pension 
funds, provided that at least 90 percent of their 
total income originates exclusively from the sale1 
or the granting of the temporary use or enjoyment 
of land and buildings in Mexico, and the sale of 
shares, when over 50 percent of their value origi-
nates from real estate, land and buildings located 
in Mexico. 

The fact that the legislature correctly con-
sidered that if the Income Tax Law granted an 
exemption for the aforementioned items resulting 
from the “direct” investment carried out by pen-
sion and retirement funds in real estate develop-
ment projects, logically this exemption could 
be extended to the income realized “indirectly” 
through development associations or real estate 
companies located in Mexico.

It is important to keep in mind that the exemp-
tion is also applicable to those foreign instruments 
in which the pension and retirement funds hold 
a direct share, in order for these vehicles to be 
considered exempt in proportion to the pension 
and retirement funds’ share thereof, evidently 
fulfilling the requirement of realizing the afore-
mentioned income and registering the same with 
the Ministry of Finance.

To date, this regime is still in effect in Mexican 
tax legislation, specifically in Article 179 of the 
Income Tax Law, and although several amend-
ments and clarifications have been made to the 
same since it entered into effect, we can say that 
in essence it remains an important promotional 
tool for investment in Mexico.

Thus, the tax exemption regime applicable 
to foreign pension and retirement funds in the 
current legislation is in line with international 
trends that Mexico has appropriately adhered to 
since 1992.

90 Percent Income Threshold
Although it is true that Mexican legislation 

has in fact included the direct exemption regime 
since 1992, and the indirect exemption since 1999, 
it is important to mention that several issues have 
proven uncertain when applying the same, such 
as the specific case of computing the 90 percent of 

Origins of and Changes to the Exemption Regime for  
Foreign Pension and Retirement Funds

By ManuEl ToRRES gaRcia villaloBo and EduaRdo valEnzuEla acuna 
(cHEvEz, Ruiz, zaMaRRiPa y cia., S.c.)

An “automatic” renewal will take place 
without the need to file an application for 
renewal. however, we consider that a great 
deal of work must be done, since the wording 
of the rule gives rise to a certain level of 
legal uncertainty by not establishing the 
cases and circumstances in which a renewal 
application should be filed and the cases 
when it is not necessary to do so.

their country of residence and be registered for 
such purposes with the Ministry of Finance.

In 1998, this regime was significantly amend-
ed to specify the type of income that would be 
exempt, establishing that this benefit only applied 
to “interest and capital gain income.” It should be 
noted that this amended provision did not define 
what should be understood as a capital gain; this 
clarification was included in 1999.

Since 1999,  to continue promoting the incom-
ing resources from foreign pension and retirement 
funds into Mexico, which support real estate 
investment, the Executive Branch of Government 
submitted a proposal to extend the exemption 
in effect at that time and to exempt the income 
realized by the funds derived from “granting the 
temporary use and enjoyment of real estate.”

Also, and in accordance with the way the pen-
sion funds had been structured for investment in 
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Exemptions
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income threshold that companies must meet to be 
eligible for the aforementioned exemption, which 
we will address in the following paragraphs.

Indeed, when analyzing the provision from 
a practical standpoint, taxpayers are faced with a 
provision that does not clearly establish whether 
certain income items, such as the annual inflation 
adjustment and foreign currency exchange gain, 
must be taken into consideration when computing 
the percentage established in the provision as a 
requirement for applying the indirect exemption 
benefit.

This becomes more relevant because we can-
not ignore the fact that companies involved in this 
type of project require financing to carry out their 
regular operations, which, in some cases, may 
even come from abroad.

Therefore, this financing may comprise ex-
tremely significant amounts, to the extent that the 
realization of this type of passive income (annual 
taxable inflation adjustment and foreign currency 
exchange gain) may result in not permitting the 
companies in which pension funds hold a share 
to meet the 90 percent threshold established by 
law as a requirement to apply the exemption, 
when that passive income comprises more than 
10 percent of their total income. 

The lack of clarity in the provision has resulted 
in several analyses regarding the origin of these 
passive income items to attempt to define whether 
they are the result of the sale or disposition or the 
granting of the use or temporary enjoyment of 
land and buildings in Mexico, as explicitly pro-
vided in Article 179 of the Law, and consequently, 
comprise the 90 percent proportion of income, or 
whether these income items originate from an act 
apart from the aforementioned.

The question is relevant, since even if an ex-
plicit provision exists that recognizes the annual 
inflation adjustment as taxable income, i.e. Article 
17 of the Income Tax Law, the annual inflation 
adjustment is nothing more than the acknowl-
edgement of the effects which inflation generates 
in the net position of taxpayers as a result of hold-
ing loans and receivables, without giving rise to 
any other activities than those that constitute the 
company’s main business.

Moreover, it seems that the wording of this 
provision of the law, namely “income,” “origi-
nated” and “exclusively” indicate the necessary 
reference to the taxpayer’s main activity in order 
to solve this problem.

A similar situation occurs in the case of a posi-
tive foreign currency exchange balance, since the 
taxpayers were uncertain of whether to include 

such income in determining the aforementioned 
90 percent threshold.

We can conclude that the fact that an amount 
is obtained as a foreign exchange gain does not 
depend on the activities carried out by the tax-
payer but that such gain originates from external 
economic agents, in which the taxpayer is not 
involved.

Thus, to eliminate any uncertainty for tax-
payers and continue supporting the investments 
made in Mexico by foreign pension and retirement 
funds, which is the ultimate reason for the provi-
sion under analysis, through the Federal Revenue 
Law for 2012, on November 16, 2011, the legisla-
ture established the following in article 21-I(4), as 
published in the Federal Official Daily:

“4. For corporations with foreign pension and 
retirement funds as shareholders that meet the require-
ments established in article 179 of the Income Tax Law, 
in 2012, the computation of the 90 percent threshold, 
mentioned in the penultimate paragraph of such article, 
may exclude from the total income the taxable annual 
inflation adjustment and the foreign exchange gain 
resulting exclusively from the debts entered into for 
the purchase or temporary use or enjoyment of land 
and buildings located in Mexico.”

By including this provision, it was recognized 
that this type of income must not form part of the 
computation to determine the 90 percent thresh-
old. Moreover, in the Report of the Finance and 
Public Credit Commission regarding the bill of the 
Federal Revenue Law for 2012 published in the 
Parliamentary Gazette on October 20, 2011, it was 
asserted that such modification, to be included 
as of 2012, endeavors to strengthen investment 
in Mexico, since it states that the income derived 
from the taxable annual inflation adjustment and 
the foreign exchange gain are excluded solely 
to determine whether the 90 percent threshold 
established in Article 179 of the Income Tax Law 
is met. 

Notwithstanding that the provisions of Article 
21 of the Federal Revenue Law clarify the criterion 
to be followed pertaining to the annual taxable 
inflation adjustment and foreign exchange gain, 
we cannot ignore the fact that such law is in ef-
fect for a yearly period and, thus, in 2013, it may 
not be in effect and consequently taxpayers may 
once again find themselves in an uncertain legal 
situation.

Nevertheless, we cannot dismiss the fact 
that including this clarification in this law gives 
us an indication that the same is concerned with 
clarifying such situation, so that foreign pension 

Although eliminating 
the administrative 
burden for the 
taxpayer, as well 
as for the tax 
authorities, is 
a positive step 
since it allows the 
“automatic” renewal, 
a certain degree 
of uncertainty still 
exists in the cases 
where the tax 
authorities consider 
that the requirements 
have not been met 
for continuing to 
be automatically 
included in the 
Registry.
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and retirement fund investments in Mexico will 
not decrease, which leads us to believe that prob-
ably in 2013 the same provision may be included 
in another law or be published once again in the 
Federal Revenue Law of that tax year.

Registry Renewal
Moreover, the tax authorities recently made 

important efforts to simplify one of the require-
ments that the pension funds must meet since 
1992, which consists of being registered for such 
purposes with the Tax Administration Service. 

Indeed, as part of the requirements that must 
be met to apply the exemption to foreign pension 
and retirement funds, it is necessary for the same 
or the instruments through which the investment 
is carried out to be registered in the Registry of 
Banks, Financial Entities, Foreign Pension and 
Retirement Funds of the Tax Administration 
Service.

It is important to mention that, originally, the 
aforementioned registration had to be renewed 
twice a year and, beginning in 2010, on a yearly ba-
sis. In the event of not complying with the renewal 
obligation, the Tax Administration Service had 
the power to exclude from the Registry whenever 
parties did not request this renewal.

As part of the amendments that have been 
included, following an administrative simplifica-
tion policy for taxpayers implemented by the tax 
authorities, with the entry into effect of the 2012 
Miscellaneous Tax Resolution, a simplification 

rule was included regarding the obligation of re-
newing the registration, which had been in effect 
up to that time.

This simplification allows those parties, which 
did not file a renewal application during the first 
two months of the tax year, to be considered hav-
ing requested such renewal assuming that the 
requirements to be registered in the Registry have 
been met and that the circumstances surrounding 
their registration have not been modified. In other 
words, an “automatic” renewal will take place 
without the need to file an application for renewal.
By including this simplification, the taxpayers 
that were previously required to file the renewal 
application on an annual basis for their registra-
tion in the Registry of Banks, Financial Entities, 
Foreign Pension and Retirement Funds in order 
to enjoy the exemption granted by Article 179 of 
the Income Tax Law, may now opt not to file this 
renewal application.

Although we consider that this represents an 
important step in administrative simplification, 
we consider that a great deal of work must be 
done, since the wording of the rule gives rise to 
a certain level of legal uncertainty by not estab-
lishing the cases and circumstances in which a 
renewal application should be filed and the cases 
when it is not necessary to do so.

This is particularly true because the Tax Ad-
ministration Service has the power to exclude 
from the Registry those who have not met the 
requirements established by the applicable provi-
sions for being included in the Registry. Evidently, 
although eliminating the administrative burden 
for the taxpayer, as well as for the tax authorities, 
is a positive step since it allows the “automatic” 
renewal, given the wording of the current regula-
tions, a certain degree of uncertainty still exists in 
the cases where the tax authorities consider that 
the requirements have not been met for continuing 
to be automatically included in the Registry.

Although it is undeniable that additional 
amendments may be done to improve the current 
regime, we could not fail to recognize that Mexican 
tax authorities have been effectively promoting 
this type of investment for 20 years, achieving 
the main objective of increasing the real estate 
investment in Mexico.

1 The exemption for the sale of land and buildings was 
included as of 2001.
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