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Cross-Border Hybrid 
Arrangements

By Juan angEl BEcERRa (JaB conSulToRES Sc)

The OECD published its report “Hybrid Mismatch Arrangements: Tax 
Policy and Compliance Issues” in March 2012.1 This report is the result of all 
the work carried out by the tax representatives of most of the OECD´s Mem-
ber Countries, including Canada, Mexico and the United States, regarding the 
study of the use of hybrid transactions and the “unintended” tax benefits that 
multinational enterprises have obtained over the past decades.  

In terms of this report, hybrid mismatch arrangements are those that exploit dif-
ferences in the tax treatment of instruments, entities or transfers that often lead 
to double non-taxation, double deductions, deduction-no inclusion or foreign 
tax credit generation. These arrangements generally use hybrid entities, dual 
resident companies, hybrid instruments or hybrid asset ownership transfers. 

The report makes reference to other OECD works developed for the 
same reasons “to combat abusive tax planning,” namely “Tackling Aggressive 

Transfer Pricing Adjustments for 
Export Manufacturing and 
“Maquila” Taxpayers

By anTonio RaMiREz and alEJandRo cERvanTES 
(KPMg in MExico)

Eligible taxpayers in Mexico must prepare annual transfer pricing docu-
mentation and, if necessary, make appropriate transfer pricing adjustments.

However, during the preparation of supporting documentation for a transfer 
pricing study (in order to comply with the provisions of article 216-bis (artículo 
216-bis) of the income tax law (Ley de Impuesto Sobre la Renta)), taxpayers often 
question whether transfer pricing adjustments need to be made and if so, which 
ones. The following is a brief discussion of this.1 

Comparability Analysis
Under both the OECD’s transfer pricing guidelines and Mexico’s income tax 

law (article 216-bis), adjustments, to be made if they improve the comparability 
of transactions, apply in the case of companies in the export manufacturing and 
“maquila” industry (Industria Manufacturera y Maquiladora de Exportación—IM-
MEX), considering its specific characteristics. 
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Option to File Provisional or Final Tax Returns 
The Tax Benefit Decree provides that taxpay-

ers that must file provisional or final tax returns of 
their federal taxes payable no later than the 17th 
day of the following day of the month to which the 
Tax Return corresponds for their own taxes or for 
withholdings, taxpayers may, taking into account, 
the sixth numerical digit of their Federal Taxpayer 
registrations (the “RFC”), file Tax Returns no later 
than the date specified by the Tax Benefit Decree. 
Likewise, this Tax Benefit Decree provides where 
such details is not applicable. 

Fiscal Consolidation 
The Tax Benefit Decree incorporates sundry 

rules applicable to taxpayer entities using con-
solidation regimen and applying tax incentives 
provided in the Tax Benefit Decree. 

F) Common Conditions of the Tax Benefit 
Decree 

Sundry common conditions are established, 
vis-à-vis, the tax incentives in the Tax Benefit De-
cree, like: (i) incentives are not taxable incomes 
for tax purposes of ISR; (ii) it is not mandatory 
to notice of the application or crediting of the tax 
incentives established by Decrees issued by the 
Executive Power, except when said obligation is 
expressly provided for in such tax incentives; or, 
(iii) such incentives shall be applicable when the 
taxpayer files tax information established by the 
SAT in general rules. 

Miguel Jáuregui Rojas (mjauregui@jnabogados.com.
mx) is the Chairman and Head of the M&A Practice 
Area and Ricardo Martin Gonzalez (rmartin@jnaboga-
dos.com.mx) is a Senior Associate in the Tax Practice 
Area of the Law Firm of Jáuregui y Navarrete, S.C., 
in Mexico.

Tax Treaties

The purpose of this article is to discuss some 
problems that may arise for non-Mexican resi-
dents that sell or dispose shares that constitute a 
source of wealth in Mexico and that in accordance 
with double tax treaties (“DTT”) entered into by 
Mexico with other countries, income derived may 
be exempt in this country.

In accordance with domestic provisions, 
Mexico may tax the income derived by non-
Mexican residents from the sale or alienation of 
shares when the issuer is a Mexican resident, or 
when the book value thereof arises, directly or 
indirectly, by more than 50% from real property 
located herein.

It should be noted that Mexico's domestic laws 
provide certain transactions in which non-Mexi-
can residents that realize income of that mentioned 
in the preceding paragraph may not be subject to 
tax, (i) because they constitute transactions carried 
out through stock exchanges, or (ii) they represent 
tax-exempt transactions executed by foreign reg-

istered pension funds, or (iii) the reason for the 
alienation is a corporate restructuring.

In the case of income from a sale or alienation 
of shares with a Mexican source of wealth, the 
applicable income tax is determined considering 
the rate of 25% on the aggregate amount of the 
transaction, or, at the rate of 30% on the net capital 
gain, as long as the following formal requirements 
are complied with on timely basis: 

(i) that the seller has appointed a Mexican 
tax resident as his representative who will assume 
the joint tax liability for future claims to be made 
by the Mexican tax authorities and will keep on 
file documentary evidence for the sale, 

(ii) that seller’s income is not subject to a pref-
erential tax regime and that it is not a resident of 
a country governed by a territorial tax system, 

(iii) that a tax opinion report issued by a cer-
tified public accountant (“CPR”) is furnished to 
tax authorities in connection to the capital gain 
computation.

Tax Issues on the Sale of Mexican Stock
By alEJandRo SanToyo and ERicKa gonzálEz

 (chEvEz, Ruiz, zaMaRRiPa y cia., S.c.)
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That is to say, when a non-Mexican resident 
whose income is not subject to a preferential tax 
regime exercises the alternative to pay income tax 
on a net basis, it is necessary that it has appointed 
a legal representative in Mexico that files the 
corresponding income tax return, if applicable, 
and submits the tax opinion report on the sale or 
disposition of the shares.   

DTTs
Within the context of international treaties, 

different than provisions contained in article 13 of 
the OECD Model Tax Convention on Income and 
on Capital (Model Convention) where the source 
state is only allowed to tax a capital gain derived 
by a resident of the other Contracting State when 
more than 50% of the value of the alienated stock 

b) Capital gains deriving from the sale of 
stock issued by Mexican companies if the seller 
ownership exceeds 25% in the company, regard-
less of what the actual percentage of stock sold is 
or if the value of that stock was represented by 
immovable property or not.

In the case of gains from the sale or disposition 
of shares that are in fact represented by immov-
able property, it is not a requirement that there be 
more than 25% of share ownership in order for the 
source country (Mexico) to tax.

There are DTTs that limit taxing rights in the 
case of corporate restructurings, reorganizations, 
mergers or de-mergers; for this purpose, the 
requirements to be complied with vary in each 
case and the benefit may derive in a withholding 
income tax rate lower than 30% on the gain, in a 
deferral, or in some cases, a permanent exemp-
tion.  

In view of the foregoing, through the several 
DTTs that Mexico has entered into with other 
countries, despite that non-Mexican residents 
may realize income from the sale or disposition 
of shares that in accordance with domestic laws 
should be subject to tax in this country, Mexico 
affords to the other Contracting State the right to 
impose this tax. This is either due to the fact that 
the seller has a non-significant percentage of the 
Mexican issuer and, therefore, it is treated as a 
portfolio sale, or, because the sale of the real estate 
shares relates to real property that although it is 
located in Mexico, is owned by a subsidiary of the 
issuer. This can be the case of a sale or disposition 
of shares that takes place as a result of a corporate 
restructuring. 

Another benefit provided in DTT is that in any 
case, residents in a Contracting State could only be 
subject to taxation in the other Contracting State 
on the capital gain, but not on gross proceeds.

Mexico’s Procedural Requirements — 
Treaty Override?

With respect to the requirements set forth 
in our domestic law, in order for a non-Mexican 
resident investor to claim the benefits of the 
aforementioned DTTs, article 5 of the Income 
Tax Law establishes that taxpayers should prove 
their residence in the related country and comply 
with the provisions of the DTTs and the other 
applicable procedure provisions contained in 
that law, including the obligations to register, file 
opinion reports and appoint a legal representative. 
The cited provision further provides that in those 
cases in which the DTTs establish withholding tax 
rates lower than those established in the Income 

When a non-Mexican resident whose income 
is not subject to a preferential tax regime 
exercises the alternative to pay income tax 
on a net basis, it is necessary that it has 
appointed a legal representative in Mexico 
that files the corresponding income tax 
return, if applicable, and submits the tax 
opinion report on the sale or disposition of 
the shares.   

derives directly or indirectly from immovable 
property located in the source state, under the 
so-called “Mexican Model,” the source state also 
has taxing rights over capital gains derived by a 
resident of the other Contracting State. These tax-
ing rights derive from the alienation of stock of 
a company which is resident of the source state, 
if the recipient of the gain, during the 12-month 
period preceding such alienation, had a participa-
tion of at least 25% in the capital of the issuer of 
the stock. 

Derived from the above, in case the non-
Mexican resident had less than 25% of the stock 
issued by the Mexican company, the capital gain 
could only be subject to taxation in the residence 
country.

Indeed, accordingly to DTT provisions, Mex-
ico – as source state – would have taxing rights 
over the following:

a) Capital gains deriving from the alienation 
of stock represented by immovable property lo-
cated in Mexico and,



Practical Mexican Tax Strategies  © Thomson Reuters/WorldTrade Executive 2012 �

Tax Treaties

continued on page �0

Tax Law, the rates established in such DTTs may 
be applied directly by the withholder. In the event 
that the withholder applies rates higher than those 
established in the DTTs, the related non-Mexican 
resident will be entitled to claim a refund of the ap-
plicable difference. It is important to recall that in 
accordance with domestic law, non-residents have 
the obligation to file for a tax opinion report and 
appoint a Mexican resident as its tax representa-
tive in order to be subject to taxation considering 
the 30% rate over the net capital gain; otherwise, 
taxation would be computed by applying the 25% 
over gross proceeds.

Under this scenario, it may seem reasonable to 
conclude that a Mexican legal representative and 
filing a tax report should be procedural require-
ments to be complied with in order to be entitled 
to be taxed on the net capital gain as provided 
in the DTT. Those are requirements provided in 
domestic law in order to be entitled to the same 
net capital gain treatment governed in domestic 
law.

As we have said in previous paragraphs, in 
most of the DTTs signed by Mexico there is a tax 
exemption for capital gains derived from portfolio 
investments – less than 25% of the stock of the 
issuer – in which case, the capital gain cannot be 
subject to taxation in Mexico at all.

Under this other treaty benefit, the conclusion 
previously made may not be as reasonable as be-
fore. Indeed, procedural requirements provided in 
domestic law are applicable exclusively in case the 
non-resident elects to pay taxes on the net capital 
gain but not in case the seller decides to be taxed 
over the gross proceeds. The immediate relation 
between these formalities and the treaty benefit 
attached to the sale of portfolio investments may 
be a stretch on the side of the tax authorities. 

A good example of the above would be the 
case of a non-resident who held less than 25% of 
the stock issued by the Mexican company which 
value does not derive from immovable prop-
erty located in Mexico who in accordance with 
domestic law would prefer to be taxed over the 
gross proceeds and the 25% rate1, and therefore, 
no procedural provisions would have to be com-
plied with.

Considering that under this last scenario the 
non-Mexican resident does not have to comply 
with any formal requirements, we could argue that 
in case treaty benefits would like to be claimed by 
the seller of the stock, he would not have to file a 
tax opinion report and appoint a legal representa-
tive, if the tax treaty benefit is other than be taxed 
over his net capital gain.

Derived from the above we could have two 
different interpretations regarding if filing a tax 
opinion report and appointing a Mexican tax rep-
resentative should be regarded as a “procedural 
provision” that according to article 5 of the Income 
tax Law has to be complied with by non-Mexican 
residents claiming any tax treaty benefit regarded 
in article 13 “Capital Gains,” or exclusively by 
those non-residents who claim a treaty benefit to 
be taxed over the net capital gain. 

Nevertheless, by means of regulatory provi-
sions, an administrative facility is established in 
order for the non-Mexican resident to be relieved 
from the obligation to file a tax opinion report in 
case the sale of shares cannot be subject to tax in 
accordance with provisions of a DTT. Such facility 
consists of filing a “notice of the appointment of 
the representative” within a 30-day term counted 
as of the date of the appointment, without making 
reference to the date in which the sale or disposi-
tion of the shares actually takes place. 

If we conclude that the “administrative facil-
ity” is applicable for any sale of stock that ac-
cording to DTT could not be taxed in Mexico, we 
would have to first conclude that obligation to file 
the tax report and appoint the legal representa-
tive is a requirement to be complied with under 
any sale of shares where tax treaty protection is 
intended to be claimed; regardless, if benefit con-
sists of paying taxes over net gain, or not paying 
taxes in Mexico at all. 

At this point, considering that through the 
administrative facility provided in the Income Tax 
Law Regulations, procedural formalities should be 
easy to be complied with, it may seem unnecessary 
to further discuss whether in the case of the sale of 
portfolio investments, those formal requirements 
should be complied with or not in order for the 
non-Mexican resident to be entitled to claim for 
treaty benefits.

The above would not be true in case appoint-
ment of the legal representative or the filing of 
the notice is not complied with on a timely basis, 
because, in principle, the capital gain realized by 
residents of countries with a DTT would be subject 
to tax in Mexico, regardless of the restriction of 
the tax authority that Mexico has in accordance 
with the DTT.

In our opinion, the lack of compliance with 
the formal requirements cannot lead to the loss 
of the right to claim the benefits of the applicable 
DTT since this would imply the violation of sev-
eral precepts of the Vienna Convention related to 
the Right of the Treaties of which Mexico is part 
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of.  Examples of such include article 18, which 
establishes that a State should refrain from acts by 
virtue of which the subject matter and purposes 
of the treaties are jeopardized; article 26, which 
establishes that every treaty obliges the parties 
and should be met by the latter in good faith; as 
well as article 27, which establishes that a party 
cannot apply the provisions of its internal laws to 
justify its failure to comply with a treaty.

Within an harmonized context, it may seem 
that the non-Mexican resident should in fact be en-
titled to claim for the discharge of the tax liability 
(income tax at the rate of 25% on the price of the 
transaction) due to the fact that in accordance with 
the DTT, this sale or disposition of shares could 
not be subject to tax in Mexico.

Regardless of the prior discussion about 
whether procedural provisions had to be complied 

established in Title V of the law were not met, such 
as those that established the obligation to register 
the persons referred to in articles 148-A, 150, 151 
(sale or disposition of Mexican-source shares) 151-
A, 151-B, 157, 159 and 159-A that were in effect 
until December 2001.

Within this context, in the event the lack of 
compliance with procedural provisions had oc-
curred for a transaction carried out in 2001, there 
wouldn’t have been any doubt that the non-Mexi-
can resident was perfectly entitled to claim a tax 
refund for any tax withheld at source by means 
of providing documentary evidence of its tax 
residency in a DTT country.

Notwithstanding the foregoing, considering 
the current wording of article 5 of the Income Tax 
Law, the provision in question may seem to gov-
ern only the possibility of obtaining a tax refund 
in favor of the non-Mexican resident that resides 
in countries with the applicable DTT, when the 
withholder had applied rates greater than those 
established in the applicable DTT, which would 
disregard in the illustrated example the fact that 
the non-Mexican resident is entitled to claim a re-
imbursement of the tax when the provisions of the 
DTT favor it and, due to any reason, a tax in excess 
of that which the source country is entitled to col-
lect in accordance with a DTT, was withheld.

Consequently, a valid conclusion may be that 
when residents in countries with which Mexico 
has in effect a DTT sell or dispose of shares that 
cannot be taxed by the source country as a result 
of having held at any time a share ownership of 
less than 25%, they do not lose the right to claim 
the provisions of the applicable DTT, but that they 
can claim benefits by means of a refund process, 
provided that they prove their status as tax resi-
dents for purposes of the applicable DTT.

The foregoing situation is based on the au-
thority of the provisions of International Laws 
applicable to Treaties and the commentaries to the 
Model Convention, the Vienna Convention related 
to the Right of the Treaties, the court precedent 
issued by the Full Seating of the Supreme Court 
of Justice of the Nation which has established that 
international treaties are placed in a second tier 
immediately below the Constitution and above 
federal and local laws, which means that federal 
laws cannot violate the provisions of treaties of 
which Mexico is a part of, but that that they should 
adjust to them, and, in which case, the contents of 
the applicable treaty should prevail; regulations 
that imply that the benefits of treaties cannot be 
restricted by virtue of the formalities set forth in 
Mexican laws.

The formal requirements set forth in the law 
in order for a non-Mexican resident investor 
to benefit from the aforementioned DTTs have 
significantly changed as a result of the reform 
to the Income Tax Law in tax year �00�.

with by non-Mexican residents who accordingly 
with a DTT are entitled to treaty benefits for the 
portfolio transactions executed, further analysis 
has to be made in order to conclude if extempo-
raneous compliance of those requirements could 
give right for the discharge of the tax liability of 
the non-Mexican resident. Otherwise, article 5 of 
the Income Tax Law would imply a clear “treaty 
override” if it disregards the rights of DTTs in case 
of failure to comply with the formalities set forth 
in the law for the sale or disposition of Mexican-
source shares.

As background, the formal requirements set 
forth in the law in order for a non-Mexican resi-
dent investor to benefit from the aforementioned 
DTTs have significantly changed as a result of 
the reform to the Income Tax Law in tax year 
2002. Until 2001, the formal requirements were 
established in article 4-A of the cited law and it 
was established that the benefits of DTTs were 
applicable when the taxpayer proved to be a resi-
dent in the related country and complied with the 
provisions of the treaty. The provision that was in 
effect until December 2001 further provided that 
the benefits were applicable by means of a refund 
in those cases in which the procedural provisions 
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Mexican Tax Authorities’ Position
Regardless of the arguments that may exist to 

sustain that the benefits of DTTs are applicable de-
spite compliance with the formalities established 
by the law for the sale or disposition of Mexican-
source shares, provided that the requirements 
set forth in the DTTs are met, the tax authorities 
have announced in public forums that this type 
of situation will be governed through guidelines 
that may be published this year.

The tax authorities have anticipated that the 
formality related to the appointment of the legal 
representative in Mexico is a requirement that 
should necessarily be met before the date in which 
the taxable transaction subject to the payment of 
tax in Mexico is carried out, due to the fact that 
this constitutes an “essential” requirement of law, 
whereas the requirements related to the filing of a 
tax opinion report or the filing of a “notice of the 
appointment of the legal representative” may be 
met at anytime, subsequent to the date in which 
the transaction subject to tax in Mexico is carried 
out, but before the non-Mexican resident claims 
the benefits of a DTT.

Under these new guidelines, the fact that a 
non-Mexican resident may have extemporane-
ously appointed a legal representative in Mexico 
would imply that such non-Mexican seller does 

not qualify to claim the benefits of the respective 
DTT, because it is not the “type of taxpayer” that 
may benefit in accordance with the law (non-
Mexican residents with a legal representative in 
Mexico, which are the parties entitled to opt to pay 
the tax on the gain realized and have an tax opin-
ion report issued in respect of the transaction), a 
situation that clearly implies a “treaty override”.

In summary, it is important to analyze case by 
case in accordance with a DTT, in respect of the 
sale or disposition of shares that may constitute 
a source of wealth in Mexico, and that may be 
protected in accordance with a DTT, due to the 
fact that failure to comply with any of the require-
ments/formalities established in article 5 of the 
Income Tax Law, may imply that the Mexican 
government disregards the restrictions assumed 
by Mexico in the several DTTs that it has entered 
into, in respect of non-Mexican residents that real-
ize income from the sale or disposition of shares, 
either from real property or not, from a source of 
wealth located in Mexico.

1. As the case would be if the non-Mexican resident had 
a very low or nil tax basis on the stock.

Alejandro Santoyo (asantoyo@chevez.com.mx) and 
Ericka González (igonzale@chevez.com.mx) are Part-
ner and Tax Director, respectively, of the Firm Chevez, 
Ruiz, Zamarripa y Cia., S.C., in Mexico City.

Global Depositary Notes

As Latin America becomes increasingly influ-
ential in a volatile global economy, debt issuers 
in the region have attempted to take advantage 
of their relative strength by tapping into sophis-
ticated investors around the globe. The evolution 
of emerging economies, particularly in more 
developed Latin American financial systems, has 
yielded a confluence of domestic and international 
markets. There has been an increased demand for 
debt issuances from companies and sovereigns in 
the region. In addition, Latin American domestic 
markets have grown substantially, partly due 
to increased privatization of pension systems in 

the region that, as a result, have accumulated an 
increasing amount of liquidity.1

These events have allowed local currencies to 
remain relatively strong against the U.S. dollar, un-
like in previous global financial crises, providing 
a strong yield in real terms as inflation levels have 
approached U.S. levels in most Latin American 
countries. In Brazil, for example, the real continues 
to strengthen with an ever-increasing demand by 
foreign investors in their equity and debt markets.2 
With this relatively rosy picture in place, and with 
alternatives like European issuances saddled with 
an increasingly shaky euro, international investors 

Transactional Simplicity, Tax Benefits Draw Latin 
American Debt Issuers to Global Depositary Notes

By Juan l. PEna and MaTThEW S. PoulTER (linKlaTERS)
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