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C ompanies around the world are finding themselves in need
of obtaining financing from sources different to local
investors and markets. On the other hand, investors seek

opportunities to diversify their investment portfolios with differ-
ent risk profiles; one of those opportunities is to participate in
foreign markets.
Mexican companies have faced hurdles (which impact financ-

ing costs) when trying to quote their capital or debt instruments
in foreign stock exchanges, while investors, when trying to par-
ticipate directly in a foreign market, are usually required to deal
with local securities laws and regulations they are not familiar
with.
As a consequence, various financial instruments have been

devised as a method of trading international securities (equity or
debt) worldwide. This diversification represents financing oppor-
tunities for corporations in developing countries. 
In many circumstances, local currency exposure is sought by

the parties. From the debtor’s side, its transactions may be close-
ly linked to domestic markets, or regulatory provisions may
demand the use of domestic currency financing. From the
investor’s perspective, both assets and risks must be diversified. In

addition, currencies in some developing countries have proven
stronger than expected over the past decade.

ADRs
In the case of equity markets, common instruments created for
these purposes are American Depositary Receipts (ADRs), secu-
rities that represent the underlying shares of a non-US company
and that are traded in the US markets; these non-US shares are
deposited with a US depositary who in turn issues the correspon-
ding ADRs.
ADRs may be sponsored (by the issuer of the shares represented

by such ADRs) or unsponsored (meaning that there is no agreement
between the issuer and the depositary bank; in other words, the issuer
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José Carlos Silva and Eduardo García Ruiz of Chevez, Ruiz, Zamarripa y Cia outline the opportunities available to
taxpayers when using global depositary notes (GDNs) in Mexico.

Global depositary notes to
finance companies in Mexico

“One of the main reasons for which
ADRs were created is to allow non-US
companies to access the US market

Mexican taxpayers have often found themselves going in circles trying to obtain finance Source: www.wallpaperseek.com



does not participate in the issuance of the ADRs), and may be traded
on the over-the-counter market or on a registered stock exchange.
They are securities distinct from the securities they represent and may
be registered, listed and traded separately, but normally all ADRs may
be exchanged by their holder for the shares such ADRs represent.
One of the main reasons for which ADRs were created is to

allow non-US companies to access the US market (such as via the
NYSE or NASDAQ), while investors in the US are able to diver-
sify their investment portfolio by participating in foreign instru-
ments, by following well known investment regulations. This
programme opens opportunities to invest globally, without the
need (and associated costs) of understanding and trusting the
regulatory framework of the country where the issuer resides.

GDNs
Similar to ADRs, Global Depositary Notes (GDNs) are interna-
tional negotiable debt instruments issued by a depositary bank
evidencing ownership of debt securities of a third party issuer. 
It is true that companies can directly list debt securities in for-

eign markets. However, a greater yield is expected by investors
who must deal with the risk of facing the issuer (and its country’s
regulations) directly. This is reflected in a difference in the value
of securities that are identical in tenure, currency and interest
rates traded locally and abroad. This does not occur when GDNs
are introduced. GDNs and the underlying debt securities are fun-
gible, meaning that GDNs can be exchanged for the underlying
securities and that the underlying securities can be exchanged for
GDNs at any time. Also, GDNs represent the rights and interest
in the deposited securities.
Other benefits for international investors include: Euroclear,

Clearstream and DTC settlement of local currency-denominated
debt securities that are normally not eligible to be settled outside
the local market; Full coupon payment, via gross-up; Increased liq-

uidity derived from their fungible nature; Trading, settlement and
interest payments are made in US dollars, although keeping the
exposure to the local currency; and no extensive costs for investors.
Notwithstanding that GDNs are fairly new in the region, they

have proved to be a successful way to gain access to foreign mar-
kets. Successful placements of GDNs include debt issued by the
government of Peru in 2010, and Petróleos Mexicanos
(PEMEX), the Mexican federal government owned oil company,
in 2011.
Both placements were very successful. In the case of the

Peruvian GDNs, demand exceeded supply six-fold. $1.1 billion
was placed, of which $600 million will mature in 2031 and USD
$500 million will mature in 2050.

PEMEX GDNs
In Mexico, the pioneer for GDNs was PEMEX, who during 2011
placed debt for Ps10 billion (roughly $770 million) in the form
of Certificados Bursátiles (Cebures), 70% of which was allocated
to international investors through the issuance of GDNs.
PEMEX is a decentralised public entity of the Mexican feder-

al government who is in charge of carrying out all activities relat-
ed to oil and gas extraction, refining, production and
commercialisation.
The issuance allowed PEMEX to finance itself in pesos and

thus fulfill with its bylaws and domestic restrictions on public
debt (the offering was considered as internal debt).
It also allowed PEMEX access to international financing with-

out the need of a domestic subasta (auction) offering. This was
very attractive for international investors. The entire programme
was purchased by international investors within minutes.
For issuance of GDNs, a portion of the PEMEX Cebures was

acquired by a domestic institution in Mexico, who acted as cus-
todian. This Mexican custodian entered into a custody agreement
with an international depositary bank, which in turn issued
GDNs. GDNs were placed through international banks and bro-
ker dealers.
Before the PEMEX GDNs programme, only government debt

had been issued on this format. The PEMEX issuance is therefore
of historic importance, since it was the first corporate financing
performed via GDNs. This will undoubtedly be noticed by other
corporations in Mexico and throughout Latin America. Again, an
important feature of the programme was that it allowed the gov-
ernment owned corporation to finance itself in its local currency.

Domestic tax withholding and gross-up
Tax withholding is triggered in Mexico when the capital is placed
or invested in Mexico, or when the related interest is paid by a
Mexican resident or by a non-resident with a permanent estab-
lishment in Mexico. 
In the particular case of PEMEX, it was clear that the capital

giving rise to interest payments was invested in Mexico. Also,
interest payments would be carried out by a Mexican resident
(PEMEX) in favour of non-Mexican residents (such as the GDNs
holders). Thus, such interest payments made by PEMEX would
be deemed as sourced in Mexico and, consequently, subject to
taxation in the country.
For this transaction, specifically, withholding on interest

payments to GDNs holders was crucial for purposes of making
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the GDNs offering attractive for foreign investors. To compensate
for tax withholding, PEMEX agreed to deliver additional payments.
This means that the GDNs holders receive the full amount of the
interest after the corresponding withholding has been carried out
(as if the referred withholding had never existed). 
As to the tax rate, domestic rules do not clearly govern inter-

est paid under GDNs, since interest is paid by the issuer locally,
and at the same time investors are mostly non-residents. 
In Mexico, the withholding tax rate applicable to interest pay-

ments ranges from 4.9% to 40%, depending on the nature and
tax residency of the beneficial owner of the Mexican sourced
interest income; also, the determination of the applicable with-

holding tax rate, in certain cases, is based on the nature of the
payer of such interest, as well as on the kind of instruments that
gives rise to interest.
In the particular case, it was determined that the applicable

tax rate for interest payments to be made under PEMEX GDNs
is 4.9%, considering that such interest would arise from debt
instruments placed within the investing public at large (Cebures
are listed in the Mexican exchange).
In this regard, it is relevant to mention that according to

Mexican tax provisions another situation, under which non-res-
idents that obtain Mexican-sourced interest income may be
taxed at a 4.9% withholding rate, is where interest payments arise
from debt instruments placed through banks or brokerage hous-
es within a country with which Mexico has in force a tax treaty.
Under this situation, for purposes of the 4.9% withholding tax
rate to apply, additional requirements have to be met (these
requirements include the filing of a notice before the Mexican
securities commission, CNBV, and complying with certain infor-
mation requirements).
Interest under GDNs would not fall under the previously

described sitaution, because before any debt instruments are
placed through banks or brokerage houses within a country with
which Mexico has in force a tax treaty (meaning GDNs), the
debt instruments to which the former would be referred would
have been firstly placed within the investing public at large.
Therefore, the 4.9% rate would still apply in the particular

case, considering that interest in the case under study would
arise from debt instruments placed within the investing public at
large, with no need to comply with any additional information
requirements.
It became irrelevant that the GDNs themselves were not

placed within the investing public at large in Mexico, since
GDNs and Cebures are linked. In other words, the existence of
GDNs is conditioned to the existence of the Cebures, and there-
fore, it was possible to support that the financing instruments

were placed within the investing public at large in Mexico (via
the Cebures).
Another argument to sustain the application of the 4.9% withhold-

ing rate under the domestic market procedure was that the additional
requirements contained in the Mexican tax provisions for internation-
al placements apply to offerings made abroad for securities issued in
Mexico or by Mexican issuers, and in the particular case the issuance
of GDNs was not performed by a Mexican resident (but rather by the
foreign depositary bank); in other words, no public offering of secu-
rities issued in Mexico or by Mexican entities was made abroad.
Regulatory and taxing authorities showed willingness in hear-

ing about this specific transaction, and were very open to dia-
logue and discussing all relevant issues, which together with the
negotiations carried out with the CNBV, gave PEMEX confi-
dence in carrying out the referred offering.

A breakthrough
The issuance of GDNs represented by PEMEX Cebures was
beyond doubt a breakthrough in international financing that will
have an impact not only in Mexico, but across the region and in
developing countries in general.
GDNs give local issuers access to international financing,

while keeping exposure to domestic currency and, in the case of
Mexico, without the need of going through a local subasta (auc-
tion) procedure applicable under local regulations.
International investors find GDNs to be an interesting alter-

native for asset and risk diversification, with the protection of
international regulations to which they are more familiarised
with. This is proven by the success of the PEMEX GDNs pro-
gramme placed during 2011. 
Having certainty about the tax treatment applicable in

Mexico was a key factor in the success of PEMEX GDNs
issuance. A 4.9% withholding rate applies under domestic regu-
lations, since the placement of the underlying securities
(Cebures) was performed in domestic markets. Withholding is
compensated by gross-up offered by the issuer. 
Private companies in Mexico and in other developing coun-

tries may be attracted to international financing through the
issuance of GDNs, based on the benefits of the programme.
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interest paid under GDNs, since
interest is paid by the issuer locally,
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