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Mutual Administrative 
Assistance in Tax Matters 

By NoRa MoRalES aNd luiS i. VázquEz 
(ChEVEz Ruiz zaMaRRiPa)

In January 1988, the Organisation for Economic Co-operation and Develop-
ment (OECD) and the Council of Europe opened the Multilateral Convention on 
Mutual Administrative Assistance in Tax Matters (Multilateral Convention1) to 
signature to member States of these organizations. The Multilateral Convention 
entered into force on April 4, 1995. 

In 2009, the Global Forum on Transparency and Exchange of Information 
for Tax Purposes gathered in Mexico. In this meeting, the Forum modified its 
priorities and governance. Some of the agreed priorities were to establish a 
peer review process among members and to identify mechanisms to speed-up 
negotiation and conclusion of agreements to exchange information.

Taxation of Trusts
By JaiME GoNzálEz BéNdikSEN 

(BENdikSENlaW)

In the international arena trusts are popular vehicles to channel investments 
and set up tax structures. Mexico is not alien to this trend. However, trusts are 
not magical. While advantages do, in fact, exist, trusts do not, by themselves, 
necessarily result in tax efficiencies. 

This article discusses the general tax treatment of trusts in Mexico and the 
use of trusts to qualify for certain tax benefits and in wealth planning.

General Tax Treatment
Income Tax
A. Trusts as taxpayers

Under Mexican law, trusts are not legal beings. They are merely agreements 
whereunder one party affects property to a corpus administered by a trustee 
to the benefit of one or more beneficiaries in the terms prescribed in the trust 
agreement. From a legal standpoint, ownership of the trust corpus belongs to 
the trustee.
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10. http://www.oecd.org/document/61/0,3746,en_
2649_37989739_47577917_1_1_1_1,00.html.
11. ftp://ftp2.sat.gob.mx/asistencia_servicio_
ftp/publicaciones/legislacion12/estadisticas-
MAPs2010_formatoSAT.pdf

Juan Angel Becerra (jab@jabgroup.com) is a Certified 
Chart of Accountant and a Certified Tax Specialist 
from the Mexico City Public Accountants Associa-
tion. He also earned an LL.M in International Taxa-
tion from Leiden University. He is the Managing 
Partner of JAB Consultores SC. 

Multilateral Convention

In 2010, a Protocol revising the Multilateral 
Convention was made public by the OECD and 
the Council of Europe. One of the reasons for the 
revision was to include in the Multilateral Conven-
tion the international standard on transparency 
and exchange of information, developed by the 
OECD and included in Article 26 of the Model Tax 
Convention on Income and on Capital. Also, the 
Protocol opened the Multilateral Convention to all 
countries, beyond the members of the Council of 
Europe and the OECD.

As part of the OECD, Mexico entered into the 
Multilateral Convention, becoming its first Latin 
American party. 

Given the extent of the Multilateral Con-
vention, we will only analyze the most relevant 
Mexican tax consequences of entering into the 
Multilateral Convention. 

Administrative Assistance and Assistance 
in the Recovery of Taxes

The Multilateral Convention has three as-
pects: administrative assistance, assistance in the 
recovery of taxes, and service of documents. Each 
of these three aspects will be analyzed in the fol-
lowing sections. 

Administrative Assistance
Article 2(2) defines administrative assistance 

for purposes of the Multilateral Convention as 
exchange of information, assistance in recovery, 
and service of documents. 

For these purposes, Mexico established in An-
nex A (which contains the lists of taxes covered by 
all Contracting States) to the Multilateral Conven-
tion that the taxes covered and subject to adminis-
trative assistance are the Federal Income Tax, the 

Business Flat Rate Tax, the Value Added Tax and 
the Special Tax on Production and Services.

Unlike the Model Tax Information Exchange 
Agreement (TIEA), the Multilateral Convention 
provides for two additional methods of exchang-
ing information: the Automatic Exchange of 
Information and the Spontaneous Exchange of 
Information. Also, the Multilateral Convention 
allows for Simultaneous Tax Examinations in ad-
dition to Tax Examinations Abroad. 

In this regard, Article 4 of the Multilateral 
Convention establishes the general principle un-
der which Parties shall exchange any foreseeably 
relevant information for the administration or 
enforcement of their domestic laws concerning the 
taxes covered by the Multilateral Convention.

For these purposes, exchange of information 
can be broken down in two subgroups: exchange 
of information per se and tax examinations. 
Exchange of information can take place in the 
following forms:

a) Exchange of Information upon Request
Article 5 of the Multilateral Convention pro-

vides that the Contracting States shall provide 
information to another Contracting State (ap-
plicant).

b) Automatic Exchange of Information
Article 6 of the Multilateral Convention pro-

vides that the Contracting States may determine 
through mutual agreement to automatically ex-
change information.

c) Spontaneous Exchange of Information
Article 7 establishes that, without a prior 

request, a Contracting State may forward an-

Multilateral Convention from page �
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other Contracting State any foreseeably relevant 
information.2

In turn, Tax Examinations can take place in 
the following forms:

a) Simultaneous Tax Examinations
Under Article 8 two or more Contracting 

States may agree to examine simultaneously, each 
in its own territory, the tax affairs of a person or 
persons in which they have a common or related 
interest, with a view to exchanging any relevant 
information which they so obtain. 

b) Tax Examinations Abroad
Under Article 8, a tax official from a State may 

be allowed to be present during a tax examination 

as those obtained during an examination. This 
reserve is not applicable to cases where the tax 
authority must provide such information to other 
officials in charge of protecting the State’s interests 
(i.e. tax collection), to judicial authorities in crimi-
nal proceedings, in cases where such information 
is used in the examination of another taxpayer, 
to credit agencies and when notification is made 
through a third party, among others.

Another right granted by domestic legislation 
is contained in the first and second paragraph of 
Article 63 of the FTC, which establishes that the 
facts known by a tax authority through files, in-
formation or databases of other authorities may 
be used to assess tax deficiencies. Nevertheless, 
the tax authority must provide such information 
to the taxpayer and grant a 15-business-day term 
to make any assertion regarding such information. 
However, it is not clear whether such term is ap-
plicable only when a tax examination is already 
in course or to all information provided to the tax 
authority regardless of whether an examination 
is ongoing.

In terms of Article 46-A of the FTC, the tax 
authority must conclude examinations within 
a 12-month period. This period is expanded to 
18 months when the tax authority has requested 
information from foreign tax authorities, among 
other cases. We consider that this does not apply 
to Spontaneous Exchange of Information or Au-
tomatic Exchange of Information, since in those 
cases no request for information takes place.

It is important to mention that, in terms 
of Article 54 of the FTC, the facts or omissions 
resulting from information provided by foreign 
tax authorities will be considered as true in order 
to assess a tax deficiency, but the taxpayer may 
provide evidence to the contrary. 

Although the rights and prerogatives already 
in place will still be applicable to tax examina-
tions and exchange of information in terms of the 
Multilateral Convention, the interaction between 
domestic legislation and the Convention may not 
be clear in some cases, since domestic legislation 
was not drafted to apply to provisions similar 
to the Multilateral Convention. Perhaps, to fully 
integrate the new modes of review and exchange 
of information, the FTC should be amended. 

Assistance in the Recovery of Taxes
Unlike the Model TIEA, the Multilateral 

Convention allows for assistance in the recovery 
of tax claims. Also, the Multilateral Convention 
allows for measures of conservancy regarding 
the tax claim.

The Multilateral Convention has three 
aspects: administrative assistance, 
assistance in the recovery of taxes, and 
service of documents.

performed by another State, without participating 
directly in the examination.

In order to protect and guarantee all rights 
and prerogatives to which taxpayers are entitled 
under domestic legislation, the Multilateral Con-
vention states in Article 22 that the information 
obtained will be secret and protected in the same 
manner as information obtained under domestic 
law. Nevertheless, Article 21(4) establishes that a 
State cannot decline to supply information solely 
because the information is held by a bank, other 
financial institution, nominee or person acting in 
an agency or a fiduciary capacity or because it 
relates to ownership interests in a person.

Since the Multilateral Convention provides 
for new types of tax examinations and allows for 
different manners for the Mexican tax authority 
to gather information and to provide it to other 
Contracting States, it is still unclear the manner 
in which the Convention will interact with exist-
ing provisions that regulate tax examinations and 
information provided and requested by States 
with whom Mexico has entered into Double Tax 
Conventions (DTCs) or TIEAs.

In this regard, Article 69 of the Federal Tax 
Code (FTC) establishes that the information ob-
tained by tax officials in terms of the tax provisions 
is reserved regarding returns and information 
provided by taxpayers or related parties, as well 
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In terms of the Multilateral Convention, the 
recovery and conservancy measures must be 
implemented in terms of the domestic legislation 
of the requested State, and can also be contested 
in terms of such legislation. 

Article 14(1) of the Multilateral Convention 
establishes that the time limit for enforcing a 
claim will be governed by the applicant State’s 
legislation. 

Further, Article 14(2) establishes that acts of 
recovery by a requested State will interrupt or 
suspend the time limit period in terms of the ap-
plicant State’s legislation. Therefore, any act by 
a requested State to collect a Mexican tax claim 
may be construed as an act of collection in terms 
of Article 146 of the FTC and may interrupt pre-
scription.

Service of Documents
The Multilateral Convention provides for 

a requested State to serve documents to a tax-
payer regarding a claim that relates to the taxes 
covered.

For these purposes, Article 17 allows for the 
requested State to apply its domestic legislation 
regarding the service of documents and, if applica-
ble, may translate them to its official language. 

Reservations by Mexico
Mexico established that administrative assis-

tance, recovery, notification and service of docu-
ments will not be carried out regarding all taxes 
imposed by political subdivisions or local authori-
ties, social security contributions, estate, inheri-
tance or gift taxes, taxes on immovable property, 
taxes on the use or ownership of movable property 
or motor vehicles, and any other tax that is not 
explicitly covered under other subsections.

Also, Mexico made a reservation regarding 
the notification through the post in respect to the 
above-mentioned taxes.

Broad Exchange of Information Agreement
In 1994, Mexico was admitted to the OECD. 

Consequently, Mexico made important changes 
to its domestic legislation and entered into DTCs. 
More recently, Mexico has entered into TIEAs with 
low-tax jurisdictions.3 

The relevance from a Mexican standpoint of 
having a DTC or a TIEA (apart from eliminating 
double taxation under a DTC) is that a foreign resi-
dent may be eligible for certain benefits, provided 
that the applicable DTC or TIEA is considered 
as a Broad Exchange of Information Agreement 
(Broad Agreement).

Rule I.3.1.2. of the 2010 Miscellaneous Tax 
Resolution (MTR) remitted to its Annex 10 to de-
termine which countries were considered to have 
a Broad Agreement in place with Mexico. Annex 
10 contained a list of DTCs and TIEAs entered 
by Mexico that were considered as Broad Agree-
ments and the starting/ending date they were 
considered as such. The 2011 MTR incorporated 
rule I.2.1.1. Instead of remitting to Annex 10, rule 
I.2.1.1. stated the conditions for a DTC and a TIEA 
to be considered as Broad Agreements, and in-
cluded an exhaustive list of DTCs and TIEAs that 
were considered as such. Furthermore, rule I.2.1.1. 
added a new case that would be considered as a 
Broad Agreement. It stated the following:

a) where a country has in force a TIEA with 
Mexico that contains identical or substantially 
similar provisions to the Model Agreement on 
Exchange of Information in Tax Matters (TIEA 
Model) drafted by the Global Forum of the OECD 
on the effective exchange of information, and 
provided that such country effectively exchanges 
information; 

b) where a country has in force a DTC with 
Mexico and effectively exchanges information and 
the DTC has an identical, substantially similar or 
analogous provision to Article 26 of the OECD 
Model Convention on Income and on Capital up-
dated as of July 15, 2005 (2005 OECD Model); and 
where a country has in force a DTC with Mexico 
and effectively exchanges information, but the 
DTC does not contain an identical, substantially 
similar or analogous provision to Article 26 of the 
OECD Model, but the tax authority of the country 
has publicly stated it will follow the recommenda-
tion of the 2005 OECD Model when exchanging 
information;

c) where a country is party to the Multilateral 
Convention and its Protocol, and such country 
effectively exchanges information with Mexico. 
For these purposes, the Broad Agreement will be 
considered to enter into force the same day the 
Multilateral Convention and the Protocol entered 
into force in the applicable country.

As it can be seen, unlike Annex 10, rule 
I.2.1.1. not only referred to DTCs and TIEAs, but 
included the Multilateral Convention as a Broad 
Agreement. 

Consequences of a Broad Agreement
Several Mexican tax provisions grant benefits 

or exceptions to taxpayers who are residents 
in a country with a Broad Agreement in place. 
Below are the most relevant tax provisions4 in 
question:
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unlike the Model TIeA, the Multilateral 
Convention allows for assistance in the 
recovery of tax claims. Also, the Multilateral 
Convention al lows for measures of 
conservancy regarding the tax claim.

a) Indirect Tax Credit
Paragraph 4 of Article 6 of the Mexican In-

come Tax Law (MITL) grants an indirect tax credit 
to Mexican resident entities who receive dividend 
income from a non-resident entity that in turn re-
ceived a dividend distribution from another non-
resident entity, provided the latter is a resident in 
a country with a Broad Agreement.

b) Deductions by a Permanent Establishment
Where a non-resident entity has a permanent 

establishment in Mexico, and it is a resident in a 
country where a DTC is in place, the expenses that 

provided that it has authorized the foreign tax au-
thority to provide information to the Mexican tax 
authority about the transaction and the acquirer 
or acquirers are residents whose income is not 
subject to a preferential tax regime and Mexico has 
entered a Broad Agreement with their residence 
countries.

e) Informative Return on Preferential 
Tax Regimes

Article 214 of the MITL establishes that tax-
payers who realize income subject to a preferential 
tax regime must file an informative return annu-
ally regarding the income they realized in the pre-
vious year from such regime. Also, taxpayers who 
have realized income from a jurisdiction5 listed 
in transitory provisions must also file the annual 
informative return regarding such income.

Rule II.3.10.4. of the MTR establishes that 
taxpayers who realize income from a jurisdiction 
listed in the transitory provisions of the MITL or 
through a foreign entity or form created in a terri-
tory or country different than those referred to in 
the transitory provision, as well as through disre-
garded entities or forms created in a country with 
a Broad Agreement in place with Mexico, may not 
file the informative return provided they fulfill 
other requirements established in rule I.3.18.1.

f) Withholding Rate for Disregarded Entities
Article 205 of the MITL establishes that a 40% 

withholding rate will apply to Mexican source 
income realized by non-resident corporations, 
individuals, or disregarded entities instead of 
other applicable rates, if such income is subject 
to a preferential tax regime. 

Nevertheless, rule I.3.17.16 establishes that 
for purposes of Article 205, when a disregarded 
entity is created and subject to the jurisdiction of 
a country that has in force a Broad Agreement, the 
participants of such entity will trigger the income 
tax for such income in the proportion that corre-
sponds to each of them in terms of the applicable 
Title of the MITL (corporations, individuals or 
non-residents).

g) Preferential Tax Regime Applicable to Banks
Rule I.3.18.3. of the MTR establishes that Title 

VI of the MITL (Preferential Tax Regimes6) will 
not be applicable to income realized by Banks 
through transactions performed by foreign entities 
or forms they hold interest directly or indirectly, 
whose income is subject to a preferential tax re-
gime solely in connection with the transactions 

are incurred by the central office or the permanent 
establishments can be deducted prorate, provided 
that the central office or the permanent establish-
ments reside in a country with a DTC and a Broad 
Agreement, and other requisites are met. 

c) Holding Company under Consolidating 
Regime

Among the other requirements for a company 
to be considered a holding company under the 
consolidation regime listed in Article 64 of the 
MITL is that no more than 50% of its voting stock 
are owned by another or other companies, except 
when such companies are residents in a country 
with a Broad Agreement. 

d) Corporate Restructure under MITL
Paragraph 18 of Article 190 of the MITL allows 

for the tax authority to authorize the deferral of 
payment of the income tax on the gain from sale 
of stock among companies of the group. In terms 
of paragraph 19, the deferral will apply provided 
the only consideration paid is stock issued by the 
acquiring company and that the acquirer or the 
seller are not subject to a preferential tax regime or 
reside in a country with a Broad Agreement. 

Also, rule I.3.17.4. of the MTR in force in 2012 
allows corporate restructures under Article 190 if 
the seller is a resident in a preferential tax regime, 
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carried out with non-residents in Mexico who 
are not related parties and provided that the 
entities or forms are resident in a country with a 
Broad Agreement in place, or in the event that no 
Broad Agreement is in place, the requirements 
established in paragraph 8 of Article 212 of the 
MITL are met. 

Considering that the parties to the Multilat-
eral Convention will in principle be considered to 
have in place a Broad Agreement, the benefits and 
exceptions described above will be applicable to 
residents of such countries. 

Entry into Force
Article 28(3) of the Multilateral Convention 

establishes that it shall enter into force on the 
first day of the month following the expiration of 
a period of three months after the date of the de-
posit of the instrument of ratification, acceptance 
or approval. As of January 26, 2012, Mexico had 
not yet deposited the Multilateral Convention or 
its Protocol.7 

Nonetheless, Article 28(6) establishes that its 
provisions, as amended by the 2010 Protocol, shall 
have effect for administrative assistance related 
to taxable periods beginning January 1st of the 
year following the one in which the Convention 
entered into force in respect of a specific Party. 
Regarding cases where there is no taxable period, 
the provisions shall be applicable for administra-
tive assistance related to tax charges arising on 
or after January 1 of the year following the one in 
which the Convention entered into force. 

The Article further allows Parties to mutu-
ally agree that the Multilateral Convention shall 
have effect for administrative assistance related to 
earlier taxable periods or tax charges.

Nevertheless, Article 28(7) regulates criminal 
tax cases involving intentional conduct. Such 
Article allows for the Multilateral Convention 
to have effect from the date of entry into force 
in respect of a Party in relation to earlier taxable 
periods or charges to tax.

As we mentioned above, rule I.2.1.1. of the 
MTR has a two prong test to consider that a Broad 
Agreement is in place where a country is Party to 
the Multilateral Convention and its Protocol. The 
first prong is that the Multilateral Convention and 
its Protocol must be in force in the other country. 
The second prong is that information is effectively 

exchanged under the Multilateral Convention and 
its Protocol. 

Although the Mexican Senate has published 
the Decrees ratifying the Multilateral Convention 
and its Protocol8, they have not been enacted nor 
have they been deposited as of January 26, 2012. 
Also, Mexico’s Ministry of Finance and Public 
Credit and the Tax Administration Service have 
not made public any agreement reached with 
other Contracting States regarding an earlier entry 
into force.

Accordingly, information exchange under 
the Multilateral Convention and its Protocol will 
take place a year after they are deposited (2013 at 
the earliest, assuming they will be deposited in 
2012) and the Multilateral Convention may not 
be considered as a Broad Agreement, given that 
rule I.2.1.1. requires information to be effectively 
exchanged.

Given that information will not be effectively 
exchanged under the Multilateral Convention and 
its Protocol until the following year after it is de-
posited by Mexico, its inclusion in rule I.2.1.1. may 
have been premature and may mislead taxpayers. 
Consequently, in order to provide certainty for the 
taxpayers, we consider that rule I.2.1.1. should 
include a list of countries who effectively exchange 
information under the Multilateral Convention, 
similar to the lists of countries who effectively 
exchange information under DTCs and TIEAs.

1. For brevity, we will refer to both the Convention and 
its Protocol as Multilateral Convention, since Mexico 
signed both simultaneously, except where for clarity’s 
sake both instruments must be mentioned separately.
2. Article 7(1) describes a list of cases where spontaneous 
exchange of information may take place. 
3. Bahamas, Bermuda and the Netherlands Antilles.
4. This list is not an exhaustive analysis of each provi-
sion, but a brief description of several of these provi-
sions. 
5. The transitory provision contains a gray list with tax 
havens. 
6. Mexican CFC Rules.
7. http://www.oecd.org/document/14/0,3746,en_
2649_33767_2489998_1_1_1_1,00.html
8. Published in the Official Gazette on December 31, 
2011 and a correction on January 13, 2012. 
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