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Brazilian Tax Authorities Clarify 
How IFRS Accounting  
Adjustments Should be 
Computed for Tax Purposes

By lavinia Junqueira (trench rossi e Watanabe advogados, 
associated with Baker & mcKenzie)

Normative Ruling Nr. 1,397, enacted on September 16, 2014, created the 
Tax Accounting Books (Escrituração Contábil Fiscal, or ECF) and is making 
companies follow the ECF as of 2014. The ECF basically requires that Brazilian 
companies run a parallel complete accounting based on accounting rules valid 
as of December 31, 2007, for tax compliance purposes. Companies will have to 
compute assets, liabilities, equity, as well as profits, revenues, costs and expenses 
according to the old rules.

Digital Services in Peru— 
Implications for the Tax Treaty with Chile

By Donald chirinos (montt Perú) and 
omar morales carrasco (montt y cía.)

Introduction
In Peru there is legislation in place that provides a special treatment of 

digital services. This article will provide details about this legislation. The ar-
ticle will also discuss how the application of those provisions may affect the 
tax treaty existing between Peru and Chile,1 hereinafter "PE-CL Tax Treaty," in 
case of digital services rendered (and received), between a company resident 
in Chile and a company resident in Peru. 

International trade and the dynamics of the market require that many, if 
not most, business transactions are conducted by technological means. Nowa-
days the Internet has become one of the most important sources of business 
solutions.

Through the Internet are provided many services such as marketing, infor-
mation, business management, automated data processing, electronic transac-
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Instead, the Chamber of Deputies considered 
that a 10% tax should indeed be levied on divi-
dends distributed by Mexican legal persons that 
would apply only when the recipients of the divi-
dends are either individuals resident in Mexico or 
non-residents, but such tax should be imposed on 
the recipient and thus, withheld by the Mexican 
legal persons when they distribute dividends to 
such recipients. 

This change puts to rest the concern and 
discussion on whether Article 10 of the double 
tax conventions entered by Mexico apply to this 
new tax. Also, since this tax is collected via with-

mexico

On September 8 of this year the President of 
Mexico submitted before the Chamber of Deputies 
of the Mexican Congress (hereinafter Chamber 
of Deputies) the economic package for fiscal year 
2014, which includes important social and tax 
reforms (as analyzed in our article published in 
September 2013 PLATS, p. 19). 

This economic package was approved in 
October of this year, by the Chamber of Deputies 
including a significant number of changes to the 
original bill of the Executive Branch (hereinafter 
the Executive). This is the second step in the leg-
islative process of a tax reform, since the entire 
reform package must be thoroughly analyzed by 
the Mexican Senate, which may change or modify 
the bill approved by the Chamber of Deputies. 

The Chamber of Deputies agreed with the 
Executive that the issuance of a new Income Tax 
Law is required to eliminate various preferential 
regimes and special tax treatments. The elimina-
tion of the business flat tax law (IETU per its acro-
nym in Spanish) and the tax on cash deposits law 
(IDE per its acronym in Spanish) was also agreed 
as proposed by the Executive. 

Despite the many significant changes made 
by the Chamber of Deputies to the tax reform bill, 
below we will follow-up only on those changes 
that we analyzed in our previous article and that 
we consider most significant for our international 
readers.  

New Income Tax Law
Residents 

a) Corporate tax rate and dividend tax 
As proposed by the Executive, the Chamber of 

Deputies agreed that the corporate tax rate of 30% 
on taxable income generated by Mexican legal per-
sons in a fiscal year should remain unchanged. 

However, the Executive’s proposal to include 
an additional corporate tax of 10% on dividends 
distributed by Mexican legal persons that would 
apply only when the recipients of the dividends or 
profits are either Mexican resident individuals or 
non-residents, was rejected. In the bill submitted 
by the Executive this 10% additional tax was not 
a tax on the recipient collected via withholding, 
but an income tax on the distributing Mexican 
corporation. 

continued on page 18

Tax Reform Bill for 2014 Approved by the Chamber of 
Deputies of the mexican Congress

By manuel torres and eduardo Valenzuela (chevez, ruiz, Zamarripa y cia., S.c.)

Considering that a new requirement of double 
taxation exists for the application of treaty benefits, 
such dividends would have to be taxed in the hands 
of the recipient to apply for treaty benefits, which 
may complicate treaty relief in countries that have a 
participation exemption regime.

holding, the reduced withholding rate under the 
relevant treaty could be applied directly by the 
withholding agent, since the Income Tax Law 
only provides for the application of reduced rates 
under treaties to withholding taxes. 

However, considering that a new require-
ment of double taxation exists for the application 
of treaty benefits, such dividends would have to 
be taxed in the hands of the recipient to apply for 
treaty benefits, which may complicate treaty relief 
in countries that have a participation exemption 
regime.

Similarly to Mexican legal persons, this new 
tax on profit distributions also applies to the 
funds transferred by permanent establishments 
in Mexico to their head office. 

A transitory provision provides that this 10% 
income tax withholding on dividends and profit 
distributions will apply only to those that corre-
spond to profits generated by the Mexican legal 
persons or permanent establishments beginning 
2014. For these purposes, the transitory provision 



��         © 2013 thomSon reuterS/tax & accounting  octoBer 2013

provides that Mexican legal persons or permanent 
establishments in Mexico must keep a net tax 
profit account to 2013 and create a new account 
starting 2014. However, it is not clear whether the 
distributions made by a Mexican corporation to 
another Mexican corporation from the 2013 net tax 
profit account will increase the 2013 net tax profit 
account of the company the dividends. 

b) Credit for taxes paid abroad
The income tax law currently in effect rec-

ognizes the event of double taxation in certain 
instances and grants Mexican companies with 
credit for the tax paid abroad against the appli-
cable Mexican income tax.

lower than 75% of the income tax that would be 
payable in Mexico based on the OECD project 
referred to as BEPS (Base Erosion and Profit Shift-
ing), intended to prevent multinational companies 
from artificially relocating profits, was amended 
to clearly identify some items, such as interest 
and royalties, that would not be deductible if 
they do not comply with tests to prove they are 
not aimed to relocate profits. These tests refer to 
control and whether the income is taxable for the 
non-resident or the participants in the case of 
transparent vehicles. 

d) Tax consolidation 
The Chamber of Deputies agreed to eliminate 

the tax consolidation regime and as a consequence 
of this elimination, taxpayers that determine a 
consolidated tax result will be required to pay the 
tax deferred as of December 31, 2013. 

However, the Chamber of Deputies included 
amendments to the mechanism provided on the 
temporary provisions, to determine the amount 
of the deferred income tax arising from the tax 
consolidation regime in order to avoid double or 
triple counting of the deferred tax effects. Also, an 
additional alternative procedure was included in 
temporary provisions to determine the amount of 
the deferred income tax. 

The new optional regime for groups of compa-
nies that would allow deferment of taxable income 
generated by each of the companies integrating 
the related group for a 3-year period was passed 
by Chamber of Deputies. 

e) Toll manufacturing “Maquiladora” com-
panies

For the case of the maquiladora preferential 
tax regime, the Chamber of Deputies considered 
that the proposed changes should be approved 
and thus, the definition of maquiladora should 
change for income tax purposes and these entities 
may only qualify as such whenever at least 90% 
of the production, measured on invoiced value, 
is exported, and to the extent other requirements 
are met, such as utilizing fixed assets furnished 
by the non-resident. 

Additionally the Chamber of the Deputies 
agreed to only include one of the alternatives to 
determine the income tax available, consisting of 
applying the “safe harbor” method of transfer-
pricing.

Non-residents 
The Executive proposed to increase the top 

bracket of the tax schedule applicable to resident 

Tax Reform from page 17

mexico

A limitation is included on the direct credit and this 
procedure requires that taxes paid abroad be clearly 
identified with the country where the related income 
is generated. 

The tax reform submitted by the Executive 
proposed to continue recognizing the event of 
double taxation in certain instances but including 
a new procedure that was analyzed and approved 
by the Chamber of Deputies. 

As the most significant part of this new 
procedure we can mention that a limitation is in-
cluded on the direct credit and also this procedure 
requires that taxes paid abroad be clearly identi-
fied with the country where the related income 
is generated. 

c) Limitation of deductions 
The Executive proposed to limit or eliminate 

certain allowable deductions. In many cases the 
Chamber of Deputies approved the Executive’s 
proposals. The limitations or restrictions that we 
analyzed in our previous article were passed with 
some amendments as follows: 

i) In the case of exempt compensation paid to 
employees (mandatory year-end bonus, overtime 
extraordinary compensation, welfare expenses, 
etc.), employers may only deduct up to 47% of the 
exempt compensation paid to employees instead 
of a 41% proposed by the Executive.

ii) The proposal to prohibit the deduction of 
payments made to related parties in Mexico or 
abroad that are not taxed or are subject to a tax 
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mexico

individuals to 32% and the Chamber of Depu-
ties considered that this top bracket should be 
increased up to 35%. Said top bracket would be 
the maximum rate for non-residents obtaining 
Mexican source income (35%) and thus, it would 
be relevant to determine the specific tax rate ap-
plicable to each type of Mexican source income 
generated by a non-resident, because in many 
cases the top rate would not apply. 

a) Treaty benefits
The rule that is intended to avoid double non-

taxation by applying the benefits of the treaties for 
the avoidance of double taxation entered into by 
Mexico was approved by the Chamber of Deputies 
for the case of transactions between related parties. 
In these cases, the tax authority may request from 
the non-residents information on the provisions 
of foreign law, in order to verify the existence of 
double taxation that would justify the application 
of treaty benefits. 

b) Foreign pension funds
For the case of the foreign pension and retire-

ment funds exempt in their country of residence 
that enjoy a Mexican income tax exemption on 
certain items of income, the Chamber of Deputies 
agreed with the proposed changes submitted by 
the Executive, including those regarding the re-
quirement to lease the immovable property for a 
four-year period, increased from one year. Also, it 
is unclear whether the exemption will also apply 
to dividend income, considering that a new tax on 
dividend and profit distributions is submitted. 

c) Tax on shares traded on the Mexican Stock 
Market

The Chamber of Deputies agreed with the 
Executive in order to impose a 10% tax to non-resi-
dents that realize gains through the Mexican Stock 
Market as a result of the sale of shares of stock 
issued by resident or non-resident companies 
traded on such Stock Market. However, residents 
of a country with a tax treaty for the avoidance of 
double taxation entered into with Mexico may be 
exempt from this tax, provided that they inform 
the intermediary under oath of this. 

Several changes were included to the proce-
dure to determine the gains for these cases. 

d) Other relevant proposed changes
In the case of Mexican source interest income 

received by non-resident banks the Chamber of 

Deputies agreed to renew the applicability of the 
4.9% income tax withholding rate, provided that 
such banks are the beneficial owners of the inter-
est in question and reside in a country with which 
Mexico has a treaty in effect for the avoidance of 
double taxation. 

Also, the Chamber of Deputies passed the 
proposal to eliminate the registration obligation 
for non-resident banks to be eligible for this re-
duced rate. 

Value Added Tax
Several changes that were proposed in order 

to eliminate specific exemptions were rejected by 
the Chamber of Deputies. Therefore, items such 
as, among others, private school tuition fees, sale 
of housing and interest on mortgage loans will 
continue to be exempt from value added tax.

The increase from 11% to 16% in the tax rate 
applicable to transactions carried out in the border 
region was passed by the Chamber of Deputies.

Other Relevant Changes 
The general anti-abuse clause that was 

proposed by the Executive was rejected by the 
Chamber of Deputies since they consider that 
the authorities currently have enough grounds 
to prevent tax avoidance by those who defraud 
the law taking advantage of the opportunities set 
forth in the laws.

The inclusion of a presumption under which 
the partners or stockholders of a business en-
terprise may be held jointly liable in respect of 
taxes incurred by the company during the time 
in which they held such status, indicating that 
the resulting tax liability would not exceed their 
percentage of ownership in the company was not 
passed by the Chamber of Deputies as proposed 
by the Executive. 

There are a significant number of changes 
in the tax bill originally submitted by the Execu-
tive that were passed to the Mexican Senate by 
the Chamber of Deputies, which is not possible 
to analyze in a few pages (such as the change to 
the regime applicable to resident individuals). 
Therefore, it is possible that a change that may 
be relevant for a given individual has not been 
included herein.
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