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Tax Credit

Under a global and competitive economy, cor-
porations are seeking to invest in countries where 
they could obtain the most revenues possible. In 
particular, countries in which their investments 
will be subject to a lower tax rate, or will not be 
subject to double taxation or, in which they will be 
able to obtain a relief for the tax paid abroad.

As consequence, countries have implemented 
different tax regimes to attract direct and indirect 
foreign investment. In the case of Mexico, different 
benefits for the corporations have been imple-
mented, i.e. tax rates below those of most OECD1 

dividends, may be credited by the Mexican entity 
against the corporate income tax due of the year 
in which the dividend was paid or against the 
advance tax payments or annual income tax of 
the two following years.

The wording used in the MITL that allows 
taking the credit in the year in which the dividend 
was paid, against the legal entity’s income tax 
due in the fiscal year has given place to different 
interpretations. Specifically, in regards to identify 
if the credit has to be applied before or after credit-
ing the advance payments of the year, which can 
make a difference.

Domestic Law
Article 11 of the MITL establishes that legal en-

tities that distribute dividends must calculate and 
pay the corresponding tax, by applying the rate set 
forth in Article 10 of the Law, and that the income 
tax due will be added to the dividends or profits 
distributed. However, it also establishes that the 
payment of the tax will not be required when the 
dividends derive from the CUFIN account.

Article 88 of the MITL establishes that the 
CUFIN account is increased with an amount 
equivalent to the taxable income of a fiscal period 
less income tax and certain specific non deduct-
ible items and with dividend payments received 
from other Mexican entities, and it is reduced with 
dividends distributed by the entity. This CUFIN 
account is updated by inflation.

From the above, we can conclude that under 
the Mexican tax regime, dividend payments do 
not represent a taxable income for the recipient, 
regardless of its tax residency, as far as the divi-
dends are distributed from the CUFIN account. 
The purpose of this regime is to allow a tax free 
distribution of profits that were previously taxed 
at the corporate level.

Notwithstanding the above, in certain instanc-
es, the entity distributing such dividend would be 
subject to corporate taxation. When dividends are 
distributed in an amount higher than the balance 
of the CUFIN account the related corporate tax 
must be paid by the distributing company on the 
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under the Mexican tax regime, dividend 
payments do not represent a taxable 
income for the recipient, regardless of its 
tax residency, as far as the dividends are 
distributed from the CuFIn account. 

and Latin American countries, full integration 
of personal and corporate profit tax to avoid the 
double taxation of dividends, among others.

In fact, under the Mexican tax regime, divi-
dend payments do not represent a taxable income 
for the recipient but, in certain instances, the entity 
distributing such dividend would be subject to 
taxation. That is, when the dividends are distrib-
uted in an amount higher than the balance of the 
Net After Tax Profit Account (CUFIN account per 
its acronym in Spanish).

If the case that dividends are distributed in 
an amount higher than the balance of the CUFIN 
account, the dividend must be grossed up by 
multiplying it by the applicable factor established 
in the law and the related corporate tax must be 
paid by the distributing company on the excess of 
said account at the applicable corporate income 
tax rate2. 

In order to avoid double taxation of dividends 
in this case, the Mexican Income Tax Law (MITL) 
establishes that, the tax paid upon distribution of 
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Countries have implemented different tax 
regimes to attract direct and indirect foreign 
investment. In the case of Mexico, different 
benefits for the corporations have been 
implemented, i.e. tax rates below those of 
most OeCD and Latin American countries.

excess of said account, in accordance with article 
11 of the MITL.

When the income tax is triggered due to a 
dividend payment that exceeds the balance of the 
CUFIN account, the corporate tax paid upon the 
distribution may be credited by the distributing 
company against the corporate income tax due of 
the year in which the dividend was paid or against 
the advance tax payments or annual income tax 
of the two following years.

The wording used in article 11 of the MITL 
that allows taking the credit in the year in which 
the dividend was paid, against the legal entity’s 
income tax due in the fiscal year has given place 
to different interpretations. In particular, in re-
gards to identify if the credit of the tax paid upon 
the distribution of dividends, has to be applied 
before or after crediting the advance payments 
of the year.

The above becomes relevant, because if the in-
terpretation that the tax paid upon the distribution 
of dividends may be applied before crediting the 
advance payments made during the year in which 
the dividend was paid, is followed, the taxpayer 
will have the possibility to obtain in refund of the 
balance derived from the advance payments made 
during the year.3 

However, if the latter interpretation is fol-
lowed, and the tax paid upon the distribution 
of dividends shall be applied after crediting the 
advance payments made during the year in which 
the dividend was paid, it is most likely that the 
income tax of the year will be covered with the 
advance payments, and therefore, the taxpayer 
will not be able to avoid the double taxation of 
profits.

The above applies even though there is the 
possibility of applying the credit against the ad-
vance tax payments or annual income tax of the 
two following years, because if the taxpayer ob-
tains a loss in the following years or applies losses 
from previous years, it will not be able to apply 
any credit, since the maximum amount than can 
be considered creditable against the annual tax in 
accordance with article 11 of the MITL will be an 
amount equal to said annual tax

Tax Authorities’ Perspective
Taxpayers have followed the interpretation 

that allows the tax paid upon the distribution of 
dividends to be credited before the advance pay-
ments made during the year in which the dividend 
was paid, and have proceeded to ask tax authori-

ties in refund their balance in favor derived from 
the advance payments made during the year.

However, the tax authorities at first, started to 
follow the other interpretation, under which the 
tax paid upon the distribution of dividends may 
be applied only after having credited the advance 
payments made during the year in which the 
dividend was paid, and therefore, all the refunds 
asked by the taxpayers were denied.

In particular, the tax authorities considered 
that the wording of article 11 of the MITL neces-

sarily implied that there was a balance of income 
tax to be paid, since it was established that the 
tax paid may be credited against the corporate 
income tax due of the year, therefore, that the 
credit should be applicable only after crediting 
the advance payments.

After a second analysis, the tax authorities 
concluded that the interpretation had to be the 
one followed by the taxpayers, and started issuing 
different rulings in favor of the taxpayers confirm-
ing their criterion, that is the tax paid upon the 
distribution of dividends to be credited before the 
advance payments made during the year in which 
the dividend was paid.

Relevant Court Precedents
In regards to the different interpretations of 

when the credit of the tax paid upon the distribu-
tion of dividends had to be applied (before or after 
crediting the advance payments of the year), the 
Supreme Court of Justice issue a sentence in which 
the problem was analyzed, under a legality ap-
proach and under a constitutionality approach.

Under the legality approach, the Supreme 
Court concluded that if article 11 of the MITL 
establishes that the corporate tax paid upon the 
distribution may be credited by the distributing 
company against the corporate income tax due of 
the year, necessary implies that there is an income 
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tax balance that has to be paid, therefore, that 
the credit should be applied after crediting the 
advance payments.

However, under the constitutionality ap-
proach, the Supreme Court ruled in favor of the 
taxpayer, after considering that the interpretation 
given to article 11 of the MITL under which the 
taxpayers were limited to apply the credit only 
after crediting the advance payments of the year, 
derived in breach to the Mexican Federal Consti-
tution, in particular, with the proportionality or 
ability to pay principle.

The Supreme Court considered that the divi-
dend payments do not represent a taxable income 
for the recipient unless they are distributed in an 
amount higher than the balance of the CUFIN, and 
that the corporate tax paid upon such distribution 
is itself an advance payment of the corporate tax, 
therefore should not be limited to be applied after 
crediting the advance payments.

As consequence of considering that the legal-
ity interpretation breached the proportionality 
principle or ability to pay principle, the Supreme 
Court established that the taxpayer was able to 
credit the tax paid upon the distribution of divi-
dends before crediting the advance payments.

in summary
Under the Mexican tax regime, dividend pay-

ments do not represent a taxable income for the 
recipient, regardless of its tax residency, as far as 
the dividends are distributed from the CUFIN 
account. The purpose of this regime is to allow a 
tax free distribution of profits that were previously 
taxed at the corporate level.

When dividends are distributed in an amount 
higher than the balance of the CUFIN the related 
corporate tax must be paid by the distributing 
company on the excess of said account, and the tax 
paid may be credited against the corporate income 
tax of the year in which the dividend was paid 
or against the advance tax payments or annual 
income tax of the two following years.

As consequence, the tax paid upon the dis-
tribution of dividends may be applied before 
crediting the advance payments made during the 
year in which the dividend was paid, therefore, if 
applicable, the taxpayer will have the possibility 
to obtain in refund the balance in favor derived 
from the advance payments made during the 
year, to the extent that all other requirements are 
fulfilled.

1 Organization for Economic Co-operation and 
Development
2  For fiscal years 2010, 2011 and 2012, the 30% tax rate 
shall be applied.
3 The refund will be possible to the extent that all 
other formal requirements established in the law are 
fulfilled.
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