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Interaction Between Transfer 
Pricing and Customs Valuation  
From A Mexican Tax Perspective 

By yoShio UEhaRa and SanTiago LLano 
(ChEvEz, RUiz, zaMaRRiPa, y Cía., S.C.)

Transfer pricing and customs valuation provisions included in the Mexican 
Income Tax Law (“MITL”) and in the Mexican Customs Law (“CL”), respectively, 
seek to establish a price for goods and services to determine the corresponding 
tax or duty. In the first case, the purpose is to determine the market value for 
transactions carried out between related parties on which the Income Tax has 
to be calculated, and for customs valuation to determine the customs value on 
which the General Import Duty (“GID”) has to be calculated.

In recent years, different countries have sought to unify transfer pricing 
with customs valuation, since, in this way, it is expected that the administrative 
burden for the taxpayers would be lower due to the fact that it would not be 
necessary to have separate analyses. In addition, the fiscal administrations have 
encouraged communication between transfer pricing and customs authorities 
to perform audits in such matters.

The Protocol to the Treaty to 
Avoid Double Taxation Between 
Mexico and the United Kingdom 
and Northern Ireland

By gRaCiELa M. diEdRiCh and JaiME gonzáLEz-BéndikSEn
(BEndikSEnLaW)

Sixteen years after the Treaty to Avoid Double Taxation between Mexico 
and the United Kingdom and Northern Ireland (the “Treaty”) came into ef-
fect, the Protocol to the Treaty (the “Protocol”) was published in the Mexican 
Federal Official Gazette1.

The Protocol has some salient features that are worth mentioning.

Flat-Rate Business Tax 
The Protocol now includes the flat-rate business tax (IETU2, for its acro-

nym in the Spanish language), as a tax covered by the Treaty. 
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required by the domestic laws of the Treaty par-
ties. The last of such notifications was made on 
January 17, 2011. The Protocol, however, was 
published in the Federal Official Gazette, on 
April 15, 2011. 

Thus, at the international level the Protocol 
entered into effect on January 17, 2011; but at the 
domestic level, it entered into effect after its pub-
lication on April 15, 2011, and the Protocol itself 
provides that it will enter into force with regard 
to the IETU on January 1, 2008. This represents 
a conflict, since before April 15 the Protocol was 
not legally binding in Mexico; but in the interna-
tional arena, the Protocol was already in effect, 
and failure to comply with it would subject Mex-
ico to the corresponding international sanctions. 
Furthermore, internal laws cannot be invoked by 
any party to a treaty as justification for its failure 
to perform a treaty7.  

In conclusion, although the Law on the Ex-
ecution of Treaties provides that to be binding 
an international treaty must be previously pub-
lished in the Federal Official Gazette, this pro-
vision is only effective for domestic purposes, 
since at the international level, under the Pacta 
Sunt Servanda principle, every treaty is binding 
upon its parties and must be performed by them 
in good faith8. 

1  Published in the Federal Official Gazette on April 
15, 2011. 
2  Impuesto Empresarial a Tasa Única.

3  Double taxation Treaties executed with Germany, 
Australia, Austria, Belgium, Brazil, Canada, Chile, 
China, Korea, Denmark, Ecuador, Spain, Finland, 
France, Greece, Indonesia, Ireland, Israel, Italy, Japan, 
Luxembourg, Norway, New Zeeland, The Nether-
lands, Poland, Portugal, Czech Republic, Republic of 
Slovenia, Rumania, Russia, Singapore, Sweden, and 
Switzerland. 
4  Notice 2008-3.
5 Registry Num. 184776. Ninth Era. Collegiate Circuit 
Courts. Federal Judicial Weekly Gazette XVII, Febru-
ary 2003. Page: 1142
Thesis: I.7o.A.47 K. Retroactivity of the Law. Even 
though its application may benefit the private interest, 
this should not be done when said law excludes such 
possibility.
- Registry Num. 183715. Ninth Era. Collegiate Circuit 
Courts. Federal Judicial Weekly Gazette XVIII, July 
2003. Page: 1204
Thesis: VI.2o.A.49 A. Retroactivity of the Legal Provi-
sion. Hypothesis in which it applies (Tax Matters). 
6  Vienna Convention on the Law of Treaties, Article 
28.
7  Vienna Convention on the Law of Treaties, Article 
27.
8  Vienna Convention on the Law of Treaties, Article 
26.
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Although in general there is expectation that 
somewhere in the future these tax activities may 
converge, there are some topics that have to be 
analyzed such as the interaction between domestic 
laws, methodologies, supporting documentation, 
among others. Certainly, in Mexico which is a civil 
law country, these topics are very important for 
interaction between transfer pricing and customs 
valuation. These topics will be discussed herein.

For purposes of understanding the context of 
transfer pricing and customs valuation in Mexico, 
following is a brief summary of the legal frame-
work for each subject. 

Transfer Pricing
Mexico as a member of the Organization 

for Economic Cooperation and Development 
(“OECD”) adopted transfer pricing rules of the 
OECD since 1997. Domestic transfer pricing 

rules are based primarily on the Transfer Pricing 
Guidelines for Multinational Enterprises and Tax 
Administrations (“OECD Guidelines”), which es-
tablish the arm’s length principle1 for transactions 
carried out between related parties.

Specifically, Article 215 of the MITL establishes 
the use of the OECD Guidelines for interpretation 
of domestic transfer pricing rules insofar as they 
are congruent with the provisions of the MITL and 
the treaties entered into by Mexico.

Also, Article 86, section XV, of the MITL states 
that taxpayers, which undertake transactions with 
related parties, are required for the purposes of 
this Law, to calculate their taxable income and au-
thorized deductions using the prices and amounts 
of considerations that would have been used by 
independent parties in comparable transactions 
following a transactional approach. In addition, 
Article 86, section XII, of the MITL requires the 



�4 © Thomson Reuters/WorldTrade Executive 2011  March/april 2011

Transfer Pricing
Transfer Pricing from page �3
procurement and conservancy of contemporane-
ous transfer pricing documentation, in the cases of 
taxpayers that undertake transactions with foreign 
based related parties. 

For Mexican tax purposes, two or more per-
sons are considered to be related parties when one 
of them participates, directly or indirectly, in the 
administration, control or equity of the other, or 
when a person or group of persons participates, 
directly or indirectly, in the administration, con-
trol, or equity of said persons. Members of part-
nerships are considered to be related, as are the 
persons who in accordance with this paragraph 
are considered related parties of said members.

Similarly, the head office or other permanent 
establishments thereof are considered related 
parties of a permanent establishment, as are the 
persons indicated in the preceding paragraph and 
the permanent establishments thereof.

Regarding individuals, the MITL also con-
siders this definition for related parties but also 
establishes that the term related party should also 
be understood in the context of associated persons 
according to CL.

The concept of related parties is very broad 
and subjective, so there is a wide range of possibili-
ties that the transactions may be treated by the tax 
authorities as related party transactions.

The MITL provides six methods that should 
be used to calculate prices for income tax purposes 
regarding transactions carried out between related 
parties.

1) Comparable Uncontrolled Price Method 
(“CUP”).

2) Resale Price Method (“RPM”).
3) Cost Plus Method (“CPLM”).
4) Profit Split Method (“PSM”).
5) Residual Profit Split Method (“RPSM”).
6) Transactional Net Margin Method 

(“TNMM”).
In general, these methods are in accordance 

with those described in the OECD Guidelines. In 
Mexico, according to the provisions of the MITL 
there is a defined order for selection of an appli-
cable method where the CUP must be chosen as 
the first alternative when analyzing related party 
transactions. If the CUP is not applicable, any 
other method may be applied on the following 
basis:

a) Demonstrate that the CUP is not applicable 
in order to analyze the related party transaction, 
according to the OECD Guidelines.

b) Demonstrate that the method applied is the 
most appropriate method to analyze the related 
party transaction in accordance with the avail-
able information, giving preference to the RPM 
and CPLM.

Additionally, these provisions included in the 

MITL, establish that in case of applying the RPM, 
CPLM or TNMM, both the selling price and the 
costs associated with such transaction should be 
established under the arm’s length principle. In 
Mexico, generally speaking the most used method 
is the TNMM, on a transactional basis, analyzing 
profit margins at an operating level.

Customs Valuation
Mexico is also a member of the World Trade 

Organization (“WTO”) and the World Customs 
Organization (“WCO”), which, in general deal 
with the rules of trade between countries. For this 
reason, Mexico has adopted the rules issued by 
these organizations in both local legislation and 
for its international commitments.

Regarding customs valuation, the Mexican 
legislation has tried to assimilate international 
obligations in the CL. The methods for customs 
valuation in Mexico are the same as the ones 
contained in the Customs Valuation Agreement 
of the WTO.

Article 64 of the CL establishes that the taxable 
base for the GID is the customs value of goods, 
except for cases where the Law on the subject sets 
forth a different taxable base. Customs value of 
goods will be their transaction value, understood 
as the price paid by the importer, except when 
provisions of article 71 of said Law apply.

In general, the transaction value has to con-
sider adjustments such as brokerage expenses, 
cost of containers or packaging, transportation 
expenses, among others, to the extent they are 
incurred by the buyer but are not included in the 
price actually paid or payable for the goods.

Article 71 of the CL establishes that when the 
taxable base for the GID cannot be determined 
according to the transaction value, it will be 
determined by calculating the customs value by 
applying the following methods in a successive 
order and by exclusion.

 1) Transaction value of identical goods.
2) Transaction value of similar goods.
3) Unit sales price.
4) Reconstructed value.
5) Value determined by using the aforemen-

tioned methods with greater flexibility or accord-
ing to criteria that is reasonable and compatible 
with legal principles and provisions, based on 
the data available in national territory or on the 
documentation evidencing operations carried 
out abroad.

The transaction value cannot be used for cus-
toms purposes when there is a linkage between 
the parties involved in the importation of goods, 
unless it is demonstrated that such linkage has not 
influenced the transaction value. In order to verify 
that the linkage has not influenced the transaction 

In Mexico customs 
valuation should 
be done by each 

type of product 
and each time 

there is an 
importation, while 

for transfer pricing 
the intercompany 

transactions are 
analyzed on a 
transactional 
approach, i.e. 

distribution or 
manufacturing, 

rather than by each 
type of product.
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value, the CL establishes that the following should 
be demonstrated:

a) The price was adjusted according to the 
common practices used in the industry to deter-
mine their prices;

b) The price was calculated the same way it 
would be with non-related buyers; or

c) With the price established, the manufacturer 
recovers all costs and expenses and has achieved 
an average profit in a representative period of time 
in sales of goods of the same kind.

Interaction Between Transfer Pricing and 
Customs Valuation

As previously mentioned, transfer pricing 
and customs valuation seek to determine a market 
value consideration but for different purposes. 
While transfer pricing is used to determine an 
arm’s length consideration for the calculation of 
the tax base for the Income Tax, customs valuation 
is used to determine the customs value for the 
calculation of the tax base for the GID.

Transfer pricing methods differ from the 
customs valuation methods, since in most of the 
cases transfer pricing methods determine if the 
transactions carried out between related parties 
are established at arm’s length analyzing profit 
margins, while the customs valuation examines 
individual values of the products. 

For Mexico customs, valuation should be 
done by each type of product and each time there 
is an importation, while for transfer pricing the 
intercompany transactions are analyzed on a 
transactional approach, i.e. distribution or manu-
facturing, rather than by each type of product. 

Also, transfer pricing contemporaneous docu-
mentation is required to be prepared on annual 
basis which clearly differs from the supporting 
documentation for customs valuation, since the 
latter is referred for each importation for each 
type of product.

A common mistake made by importers is to 
use a transfer pricing study to demonstrate to the 
Mexican customs authorities that transactions 
with related parties are at market value for cus-
toms purposes, without considering that customs 
valuation methodologies are different, and there-
fore, in most of the cases the transfer pricing study 
should not be valid for such purposes.

In general, the transfer pricing documenta-
tion should not be used for customs valuation 
purposes, nor the customs valuation for transfer 
pricing purposes due to the divergences in the 
methodologies, as well as the fact that each subject 
is regulated by different laws.

In some cases, there is the economic perception 
that the customs documentation would be useful 
for transfer pricing matters, in terms of applying a 

“CUP”2 but the analysis has to be complemented 
in accordance with the requirements of the MITL 
and the OECD Guidelines.

Also, there are cases where import transac-
tions carried out between independent parties 
are compared to transactions carried out between 
related parties for similar products, considering 
the tariff name or classification on the import.

Nevertheless, it is very important to keep in 
mind that transfer pricing considers functions, 
assets and risks involved in the intercompany 
transaction for determining an arm’s length price. 
In this sense, many related party transactions 
are structured in a different manner than those 
between independent parties since as established 
in the OECD Guidelines, related parties are able 
to make a much greater variety of contracts and 
arrangements than independent parties because 
of a normal lack of conflict of interest as is the case 
between independent parties.

This kind of situation was analyzed in Canada 
where, in fact, there is a judicial precedent3 in 
which it was concluded by the court, for that spe-
cific case, that for transfer pricing purposes it was 
not possible to use as benchmark for determining 
arm’s length prices those registered by imports of 
similar products made by independent parties, 
since the related party transaction had different 
contractual operating terms which clearly affected 
the purchase price. 

As it can be seen, customs valuation informa-
tion may not be comparable for transfer pricing 
purposes, unless a detailed analysis is performed 
to reach a conclusion that customs valuation data 
is reliable for comparison.

In this regard, the tax authorities have dis-
cussed the possibility of using internal customs 
information for transfer pricing purposes to carry 
out tax audits, however the aforementioned com-
parability factors should be taken into account. 
Also, it should be understood that the informa-
tion of imports made by unrelated parties is not 
publicly available for the taxpayers so this issue 
has to be considered from a legal perspective in 
case of an audit.

Conclusions
Based on the above, the following conclusions 

may be reached.
In Mexico, the methodologies established to 

determine a market price for goods and services 
to calculate the corresponding tax or duty for In-
come Tax purposes and for Customs purposes are 
different. The most important difference should 
be that transfer pricing methods are applied on 
a transactional approach usually testing profit 
margins, i.e. manufacture, distribution, while the 
customs valuation is focused in the specific price 

continued on page ��
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for each product and each import transaction.

In general, transfer pricing documenta-
tion would not be used for customs valuation 
purposes, nor the customs valuation would be 
for transfer pricing purposes due to the diver-
gences in the methodologies. In case that customs 
documentation is publicly available and used for 
transfer pricing purposes by the tax authorities, 
an exhaustive analysis should be performed under 
the provisions of the MITL and the OECD Guide-
lines to determine if such customs information is 
comparable for transfer pricing purposes.

Taking into account the divergences from the 
transfer pricing provisions and the Customs provi-
sions in Mexico, it is envisioned that a convergence 
in the short term may be difficult from a legal and 
administrative perspective, although somewhere 

in the long run these important subjects should 
interact significantly.

1  The arm’s length principle states that the prices es-
tablished in transactions carried out between related 
parties should be the prices that independent parties 
would have used in comparable transactions.
2  The CUP consists of using the price or amounts of 
consideration that would have been agreed by indepen-
dent parties in comparable transactions.
3  GlaxoSmithKline Inc. (Glaxo) v. Her Majesty the 
Queen. Canada 2010.
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The purpose of this article is to describe the 
reasoning and some practical implications arising 
from the decision issued by the First Chamber 
of the Mexican Supreme Court (the “Court”) in 
the case 216/2008 (the “Case”) where the Court 
analyzed the constitutionality and interpretation 
of article 216 paragraph 3, effective since 2006, of 
the Mexican Income Tax Law (the “MITL”).

Procedural Background and Legal 
Implications

In December 2010, the Supreme Court pub-
lished the resolution 1a. CXXVIII/2010 Amparo 
en Revisión 216/Rooster Products de México, S. 
de R.L. de C.V. in the Mexican Federal Judicial 
Gazette (Semanario Judicial de la Federación y su 
Gaceta), where the Court discussed the interpreta-
tion of article 216 paragraph 3 of the MITL. Article 
216 mainly describes the transfer pricing methods 
that the taxpayers or the tax administration can 
apply to determine income and deductions deriv-
ing from related party transactions for income tax 
purposes and, since 2006, it includes a paragraph 
imposing the obligation to to apply first the com-
parable uncontrolled price method (“CUP”) and 

only if the CUP is not the “appropriate” method to 
conclude that the taxable income and deductions 
reported in the tax return comply with the arm’s 
length principle, then the taxpayers are entitled 
to apply the other methods provided in the MITL 
(e.g., cost plus method, resale price method, profit 
split method, residual profit split method, or trans-
actional net margin method). Thus, the paragraph 
in effect creates a hierarchy in the application of 
the transfer pricing methods.

Unfortunately, the facts of the case were not 
disclosed1 to learn about the circumstances from 
which the dispute arose. From the public informa-
tion available, the taxpayer Rooster Products de 
México, S. de R.L. de C.V. challenged the amend-
ment to Article 216 of the MITL before the Federal 
District Court. The petition was dismissed on the 
basis that no evidence was provided to prove the 
related party transactions where the Article 216 
paragraph 3 had been applied in violation of the 
constitutional rights of the taxpayer. On appeal, 
the Fourth Federal Court of Appeals in Adminis-
trative Matters of the Third Circuit (Cuarto Tribunal 
Colegiado en Materia Administrativa del Tercer Cir-
cuito) affirmed the Federal District Court decision, 
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